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Executive Summary

‘Employment of migrant workers under the Working
of Aliens Act 2008 and the list of occupations
allowed 1o foreigners’

Kritaya Archavanitkul
Kulapa Vajonasaro

The Working of Aliens Act B.E. 2551 (2008) has several features which are different from the
previous legislations, for example, provisions for the establishment of a repatriation fund, the Committee
on the Working of Aliens, and the Appellate Committee on the Working of Aliens and provisions for levy,
monitoring and penalty. Contrary to the previous Acts which specified forbidden occupations, the Act
specifies occupations open to aliens. These are determined by the following three guiding principles: 1)
national security, 2) career opportunities for Thai nationals and 3) migrant labor necessary for the growth
and development of the country. The Ministerial regulations specifying these occupations are to be
completed within two years after the Act comes into effect.

The criteria and process to determine occupations open to aliens must take into consideration
the balance of employment reality, labor demand of various manufacturing sectors as well as human
rights principles and human security. This report has three objectives in mind (1) To develop a framework
for the criteria and process to determine occupations open to migrant workers from Myanmar,
Cambodia and Laos; (2) To analyze the impact of the Working of Aliens Act B.E. 2551 on the employment
situation; and (3) To recommend policy options for the consideration of occupation opportunities for
migrant workers in Thailand. The methodology includes documentary analysis; in-depth interviews of
key informants both in the public and private sectors; and a special forum set up for the purpose of
opinion exchange among all parties working with migrant workers.

Numbers of ethnic minorities and migrant workers in the national registry as of 2008

The provisions defining migrant workers in the Working of Aliens Act B.E. 2551 (2008) fall under
4 sections. These are Section 9 which refers to ‘aliens who enter the country on a temporary basis
according to the laws on migrant workers’ consisting of (1) Foreigners who have permanent residency in
Thailand and hold valid Alien Identification Documents. (2) Foreigners who work in Thailand on
temporary permits (3) Unskilled workers from Cambodia and Laos who enter the Kingdom in
accordance with MOUs and (4) lllegal migrant workers from Cambodia and Laos whose nationalities
have been verified and who hold valid travel documents and visas according to the policy on the
management of illegal migrant workers in effect since 2004.
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Section 12 refers to skilled migrant workers who enter the country to work under the laws on
investment promotion or other relevant laws. Section 13 refers to aliens awaiting deportation according
to deportation law who have been given leniency to work; illegal immigrants who are given permission
for a temporary stay while waiting deportation; persons whose Thai nationalities have been revoked;
and persons born in Thailand who do not have Thai nationalities. Section 14 allows the employment of
foreigners in the areas adjacent to border provinces on a daily or short-term or seasonal basis to
promote the economy in border areas.

The numbers of aliens in Section 9, Section 13 and Section 14 according to data from the
Bureau of Registration Administration as of July 2008 are (1) 1,633,874 migrant workers from 3
neighboring countries. Top 5 provinces with most workers in this category are Bangkok, Samut Sakorn,
Tak, Chiangmai and Chonburi. (2) 415,552 ethnic minorities born or living in Thailand for an extended
period of time (with ID numbers beginning with ‘6’) — most of whom are in the Northern Region.Top 5
provinces with most population in this group are Chiangmai, Chiangrai, Kanchanaburi, Tak and Mae
Hong Son (3) 78,338 Thailand-born descendants of ethnic minorities (with ID numbers beginning with
'7') (4) 141,204 stateless/nationality-less/rootless persons (surveyed by the Department of Provincial
Administration and given ID numbers beginning with ‘0’). Put together, the preliminary number of
people affected by the Working of Aliens Act is as high as 2,268,968 people.

Current status of migrant worker employment as of 2007

The official number of migrant workers in all categories as of December 2007 is put at 792,117 -
most of whom were in Bangkok and the surrounding area. Among these, 29% were skill foreigners
legally employed, while 71% were illegal migrants workers. This number also included ethnic minorities
without Thai nationality, most of whom were employed in construction, agriculture and manufacturing
sectors. Most migrant workers were in agriculture, construction and “other sectors’; while less than 2%
were employed in fishery. The “other sectors” category was found to consist of factory-based industrial
manufacturing, wholesale and retails and service businesses.

Findings from fieldworks and document analyses

(1) Thailand’s current labor demand situation Thailand’s business base is shifting from
industrial operations to service businesses, according to the National Statistics Bureau’s 2006 survey
which showed that tourism, hotel and restaurants made up almost one third of Thai businesses, while
textile and clotting accounted for 21% and food and animal feed industry accounted for 15%. Among
these, textile and clothing industry employed the biggest number of workers, followed by food and
animal feed industry. In the overall picture, two thirds of those employed are factory workers with low
level of education.

The survey also demonstrated a demand for labor to fill the sharp domestic shortage
running at more than 39% of demand.The shortage was most severe in the Northern and Northeastern
Regions where a large proportion of the local population have moved to work in the Greater Bangkok
Metropolitan Area. The electrical and electronic appliance industry had the highest labor demand but
experienced little shortage. Industries suffering most from labor shortage were food and animal feed
industry, followed by textile and clothing industry. It should be noted that most businesses demanded
unskilled labor with secondary education or lower and at a salary of 7,000 baht or less.

The shortage of migrant workers is caused by the high turnover rates as well as the
government’s reluctance to open the door to register migrant workers. In addition, there’s also
cannibalizing effect of labor between and within industries.
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However, there are still many Thai workers in the unskilled labor market, especially in the
agricultural sector. In 2004 which registered the highest number of migrant workers, the overall picture
showed that Thai workers accounted for 83.3% of those employed. Sectors which employed the highest
proportion of migrant workers were dock loading/unloading (almost 63%), fishery (44.5%) and domestic
servants (44.1%), while agriculture and livestock, construction and mine industries employ Thai workers
at the highest percentages (over 90%).

(2) Occupations open to migrant workers. The current law allows migrant workers to work in
two categories, namely, as laborers and domestic servants — both defined as the use of physical energy
in repeated tasks which do not require knowledge. As a result, migrant workers are hired as laborers and
domestic servants in diverse sectors/businesses such as agriculture/livestock/fishery, construction,
factory-based manufacturing, wholesale and retails, service businesses, transportation, household and
community services. With this in view, the employment system for migrant workers should define the
criteria of enterprises according to the Thailand Standard Industrial Classification and Thailand Standard
Classification of Occupations established by the Ministry of Labor in 2001.

Most parties in both public and private sectors have proposed that the government
establish provincial committees with a power to make decisions on the employment of migrant workers
at local level. This will promote flexibility in the development of employment conditions to suit different
needs and contexts, as well as future changes. The list of occupations open to migrant workers also
should match employment reality, allowing them to work in semi-skilled jobs where necessary (for
example, in manufacturing sectors suffering from labor shortage) and giving them skill development
training for the improvement of production quality as well as their personal skills. Those in Section 13
(divided into 5 groups, namely, to be deported, waiting to be deported, revoked nationalities, and ethnic
minorities waiting for or not yet granted Thai nationalities) should be allowed employment in works
outside the 27-occupation list, due to their different status to that of migrant workers from 3
neighboring countries. In addition, there are occupations which are in demand and should be added to
the list such as foreign health care workers, interpreters and liaison persons to facilitate communication
with other migrant workers.

(3) Levy. Most parties agree with the charges for the employment of migrant workers, but
there are still areas to be worked out in practice, such as the heavy burdens on employers, the high
worker turnover rates, criteria for different groups of workers such as daily workers, short-term workers
or seasonal workers. The biggest concern is on the management system for the collected levy which
should be clear and transparent and mainly used towards migrant worker management. There are also
suggestions for a public forum to exchange opinions and communicate the messages to all concerned
parties.

(4) Repatriation fund. Although there is little objection to the levy, most opinions agree that
the amount to be collected should be proportionate to the workers’ ability to contribute and the
province they are working in, that regulations should be concise and easy to apply to all groups of
workers. Particularly, concerning reimbursement from the fund, there should be practical and accessible
options.

(5) Monitoring and penalty. Most informants question the operational preparedness of the
officials who are in shortage and overwhelmed with works. As they are also inadequately trained to
conduct investigations and unarmed to carry out arrests, it's also suggested that raids and arrests should
be conducted with police cooperation. Moreover, there are corruption concerns, as the law is perceived
to provide such opportunities to unscrupulous officials. For example, the provision for the conduct of
raids without court orders is seen as potentially unconstitutional, damaging to businesses and prone to
corruption.
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(6) Restructuring migrant registering system. Most opinions suggest re-registration of all
migrant workers with year-round registration for easier access, continuous labor availability and real-
time response to employment reality. Some favor two or more rounds of registration per year for
employer’s convenience, renewal at the date of first registration for flexibility, etc. The most important
suggestion is the use of information technology in the management of migrant workers and identity
records and creation of an online national database system accessible to all relevant agencies for the
tracking of numbers of migrant workers and their movements. It's also suggested that the migrant
worker recruitment process according to the MOU’s should be coordinated with legitimate recruiting
agencies in the sending countries, as the government-to-government process will enhance worker
quality as well as prevent corruption.

Recommendations on the occupations open to migrant workers

The key suggestions for the consideration of occupations to be allowed to all categories of
migrant workers, especially to ethnic minorities and workers from 3 neighboring countries, are
consideration of all occupations in accordance to the nature of businesses, occupational standards
and industrial standards of the country and stipulation of occupational standards for all occupations
at all levels to enable all migrant workers to achieve international standards in their works and further
develop their occupational skills.

This report bases its proposal on the view that most works for ethnic minorities and migrant
workers from three neighboring countries fall under Group 9 (“Elementary occupations”) which
consists of simple, repeated tasks using uncomplicated tools, if any, and physical energy. As such, they
are divided into 7 categories as follow:

(1) Agriculture, livestock and fishery. Examples of occupations in this category are rubber
plantation workers, rubber tapers, livestock farm workers, lumberjacks, fishery workers, fruit pickers, farm
harvesters, farm laborers, etc.

(2) Construction which can be physical or semi-handicraft works such as demolition workers,
construction laborers, concrete/cement casters, scaffolders, plasterers, bricklayers, etc.

(3) Factory-based manufacturing is a large sector covering diverse industries. Occupations
that could be allowed to migrant workers are packagers, rubber sheet washers/driers, wood cutters,
garment sewers, slaughterers, Mon-style noodle makers, tailors, marine animal processors, etc.

(4) Wholesale and retails. Spread throughout the country, this is the most controversial sector
regarding the needs for migrant workers and the sensitive issue of community security, due to its direct
contact with customers and money. Examples of occupations in this category are street vendors of food
and non-food products, gas station attendants, salespersons in wholesale/retails establishments, etc.

(5) Service sector including works in the households and other settings, food and beverage
services, child care or elderly care, as well as personal assistance. Examples are housemaids, utensil
washers, launderers, janitors, car washers, personal helps, waiters, waitresses, housekeepers, etc.

(6) Land and water transport sector. Examples are truck loaders, ship loaders, goods carriers,
cart pushers, tricycle riders, etc.

(7) Households and community service. With some intersection with other categories,
examples are housemaids, launderers, janitors, garbage collectors, ditch sweepers, bottle sorters,
assistant nurses, assistant midwives, etc.
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Policy recommendations

(1) The need to restructure labor registration to correspond with the employment reality and
labor demands, while responding to new measures specified in the Working of Aliens Act 2008. This
process should incorporate lessons from the failures of the 2004 registration. In fact, the tallying of
migrant workers and their followers is a progressive method consistent with the fact that most migrant
workers don't enter the country alone and many of those who did so have started families in Thailand.
But the objective of tallying migrant workers and followers with registration of births, deaths and
movements is still far from accomplished.

In addition, the ten distinct categories of businesses as appear on the records don't cover
all businesses. Many are lumped into the 11th “Others” category. As a result, the existing migrant worker
database doesn't reflect an accurate picture of employment situation. An improved occupation list as
earlier proposed is one approach to achieve a better result. Consequently, the Ministry of Labor can
analyze employment situation in the unskilled labor market to determine whether the shortage is real
(Thai workers unavailable to do the works) or disguised (Thai workers unwilling to do the works) or
caused by other factors needing attention. It will also help refine national-level policies, as well as
personnel allocation, towards the management of Thai workforce and all categories of migrant workers.

Moreover, it is also a good opportunity to change the paradigm on work permit
registration, because the old method of granting permits based on the previous year’s number is a self-
diminishing process and cannot solve the problem of illegal migrant workers. This has already been
confirmed in the previous three rounds of registration in 1997 (in 43 provinces), 2001 (all provinces) and
2004 (tallying migrant workers and followers) when the number of registered workers dwindled, while
underground employment skyrocketed.

The registration method should be oriented towards long-term registration, consistent
with the nature of employment which varies in form and duration. It must also offer viable options for
migrant workers and business owners, taking into consideration all dimensions of life of migrant
workers. Measures which will help to retain as many migrant workers in the system as possible are, for
example, extension or prescription of registration period to suit the nature of the works such as
agriculture and fishery, requirement for written contracts and simplification of the process when
changing employers.

(2) Change of attitude towards migrant workers. Migrant workers are humans like all of us
and have the rights to be treated with human dignity. The only approach to a sustainable solution must
be through the practice of good governance in the management of migrant workers, as well as human
rights protections consistent with the ASEAN Declaration on the Protection and Promotion of the Rights
of Migrant Workers which Thailand has signed.

This Declaration emphasizes ASEAN’s commitment to promote political, economic and social
strength and enhance the quality of life and well-being of ASEAN citizens, especially those in vulnerable
and marginal sections of society. Therefore, Thailand’s commitment to promote good governance in the
management of migrant workers from the three neighboring countries will serve as a good starting
point and a model for the same efforts in other ASEAN countries. In the meantime, it is important to
acknowledge the contribution of almost two million migrant workers towards the productivity of
Thailand’s economy, especially in the sectors with highest rates of migrant worker employment such as
dock loading/unloading (63%), fishery (44.5%), domestic servants (44.1%) and other manufacturing
industries (37%).
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Good management will also help reduce the loopholes which dishonest officials exploit against
migrant workers, as well as eliminate the often reported structural corruption within government
mechanisms. In order to achieve a system that can justly control and protect migrant workers, the new
attitude must incorporate human rights protection and occupational safety, and emphasize on the
security of the employment process and the sustainability of labor protection throughout the system.
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