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1. Introduction

The present study aims at informing the government of Viet Nam about National Human Rights
Institutions (NHRI) as a key element of human rights protection and promotion at the national
level. In 2010, the author of the present study submitted a study to the Ministry of Foreign
Affairs of Viet Nam on the subject of “National Human Rights Institutions — models, programs,
challenges, solutions”. This study is the direct continuation: While the text of 2010 focused on
models of NHRIs and ended with a set of recommendations for the preparation and the early
years of a NHRI, today, requirements have slightly changed: Some basic ideas of an
appropriate and useful human rights institution have been formed in Viet Nam. The questions
arising at this stage are:

How can the following models of institutions be built properly?
Modality 1: A qualified research institute serving as NHRI
Modality 2: An NHRI working in close cooperation and possibly structural connection with a
ministry with a human rights focus
Modality 3: An inter-ministerial committee, acting as coordinating body for the human rights
undertakings of several ministries, partly filling the role of an NHRI.

These are the modalities of special interest to Viet Nam. Thus, after a short summary about the
key features of an accredited NHRI, the present study will, in a first part, examine these models
drawing on the experience of institutions following comparable modalities. As Viet Nam is
interested in going towards a fully accredited NHRI all modalities should be examined for their
compatibility with the Paris Principles.

In a second part, general principles for building a NHRI including those presented already in the
study from 2010 will serve as background. The chapter will offer guidance and steps to take to
set up a institution taking into account these models. This part will represent a step-by-step
guide on how to set up the models a, b and ¢ or a combination of these.

2. Key elements of a National Human Rights Institution, Paris Principles

The second part of the 20th century, and particularly the 1990s, saw the establishment in many
parts of the world of a number of national institutions with a mission to promote and protect
human rights. Drafted during a conference in Paris in 1991 and laid down in an annex to
Resolution 48/134, guiding principles for the so called National Human Rights Institutions
(NHRIs) were adopted by the General Assembly of the United Nations on 20 December 1993."
While not binding in international law, these principles, called the Paris Principles, form the
basis of a common understanding and are accepted by NHRIs, governments and civil society
actors alike. They provide a vital point of orientation for countries wishing to set up an NHRI or
to strengthen an existing structure to enable it to be an NHRI.

In 1993, the World Conference for Human Rights further confirmed the important role played by
NHRIs in the Vienna Declaration and Programme of Action. States underlined the constructive
role played by the national institutions in the past, in particular in their capacity as advisors to
the competent authorities and their role in remedying human rights violations, in the
dissemination of human rights information and in educating people on human rights issues.?
The Vienna Declaration referred to the Paris Principles, and these were adopted by the General
Assembly in December 1993.

In substance, the Paris Principles stipulate certain key requirements for NHRIs. Their mandate
should be set forth in a constitutive or legislative text, be as broad as possible and cover the

! See the Annex to UN General Assembly Resolution 48/134 of 20 December 1993, annex 1.
% Vienna Declaration and Programme of Action, UN Doc. A/CONF.157/23 of 12 July 1993, part |, para. 36.

Building a National Human Rights Institution 1



promotion and the protection of human rights. They should cover a series of functions ranging
from advisory services to the government, the examination of legislative and administrative
provisions against international human rights standards, the publication of reports and opinions
on any human rights violation it decides to take up and all sorts of contributions to the
implementation of international human rights standards in their respective country. This latter
function entails close cooperation with UN human rights mechanisms which is strongly
encouraged, as is research, human rights education and activities to combat all forms of
discrimination.

Principles relating to the status of national institutions (Paris Principles): Key Elements
A National Human Rights Institution (NHRI) should be

» vested with competence to promote and protect human rights.

» given as broad a mandate as possible, which shall be clearly

» set forth in a constitutional or legislative text, specifying its composition and its sphere of
competence.

An NHRI should
* have a pluralist composition;
* have an infrastructure which is suited to the smooth conduct and adequate funding;
* enjoy real independence.

An NHRI should submit to the Government, Parliament or other body opinions,
recommendations, proposals and reports on any matters concerning the promotion
and protection of human rights; and be free to publish these. These matters include:

* legislative or administrative provisions, the recommendation of the adoption of new
legislation, or of amendment of legislation in force

» any situation of violation of human rights which it decides to take up;

» the preparation of reports on the national human rights situation or on specific matters;

» the harmonization of national legislation with international human rights instruments;

» the encouragement of the ratification of international human rights instruments;

» contributions to the State reports to United Nations bodies and to regional institutions;

» the cooperation with the United Nations and other relevant regional or national bodies;

* human rights education.

An NHRI may be authorized to hear complaints and petitions concerning individual situations.
For these they may seek amicable settlement or transmit complaints to the competent
authorities.

Independence from the government is an essential feature of an NHRI. The Human Rights
Commission, the Human Rights Council and the General Assembly of the United Nations have
confirmed the principle of independence in many resolutions.® A pluralist composition,
government funding allowing autonomy on projects and programs, and a solid and accessible
infrastructure further support autonomous and independent activities of the NHRI. In practical
terms, independence implies a separation of tasks and roles within the reporting cycle to treaty
bodies: Whereas NHRIs are encouraged to comment on the governments” report or to submit a
parallel report; they should not assume the state parties” reporting task.

% See UN General Assembly Resolutions 54/176 of 17 December 1999; 52/128 of 12 December 1997 and 50/176 of 22 December
1995.
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A potential further function of NHRIs is a quasi-jurisdictional competence. While this is a
widespread feature this aspect is not of interest for this study.

In the early nineties of the past century, NHRIs formed an association called the International
Coordinating Committee of National Institutions for the Promotion and Protection of Human
Rights, also known as the ICC”. Since 2008, the ICC has been set up as an association under
Swiss law with its statutory seat in Geneva.> Main tasks of the association are the promotion of
strong and independent NHRIs in accordance with the Paris Principles, their coordination
among each other as well as with international actors, the most important of which are the
United Nations and finally the accreditation of NHRIs. This is a peer review established to
ensure a certain control of quality, independence and strength of NHRIs.

National institutions with full accreditation build the core of the ICC, but those that have not yet
received full accreditation (‘B’ status) are also considered members. In June 2010, the ICC
counted 79 institutions as its members.

While designing its current strategic plan in 2009, NHRIs acknowledged that accreditation is the
core function of the ICC which was further confirmed during debates on the priorities of the ICC
at its 22" session.®

There are three different classifications for accreditation:
e A In full compliance with the Principles
e B: Not fully in compliance with every Principle or insufficient information provided
e C: Not a member of the ICC and participates as an observer only

Only those institutions with ‘A’ status can serve as one of the 16 accredited members of the ICC
Bureau and are entitled to vote. In June 2010, Asia Pacific had 15 accredited NHRIs, Africa 15,
and the Americas had 15. Europe counted 20 accredited NHRIs.” An institution is granted ‘B’
status if it is only partially compliant with the Paris Principles or has submitted insufficient
information as a basis for assessment. Institutions with a ‘B’ status can become members of the
ICC, however, they cannot be elected ICC Bureau members and have no voting rights.
Institutions that are not compliant with the international requirements are designated ‘C’ status.
The ‘A’ accreditation is of increasing importance beyond the entitlement to vote within the
association and to become a member of the ICC Bureau. The international rules of procedure
for state conferences, the UN Human Rights Council and, to an increasing extent, the relevant
treaty bodies grant NHRIs with ‘A’ status the right to observe and participate in discussions and
activities. And, as NHRIs have grown in importance in the last decade, ‘A’ status is about to
become a question of reputation of an NHRI - for the NHRI itself, but also for the government
eager to meet international standards in the field of human rights. A fully accredited institution is
seen as an indicator of the credibility of that state’s human rights policy.

The Paris Principles do not offer a classification system of NHRIs. Practically though, the
following types of institutions emerged in the last decades:®

e the committee or advisory commission type
e the commission type

* Report of the UN Secretary-General, UN Doc. A/50/542 of 20 September 1995.

® Statute of the Association International Coordinating Committee of National Institutions for the Promotion and Protection of Human
Rights, adopted by the members of the International Coordinating Committee at its 15" session, held on 14 September 2004, Seoul,
Republic of Korea. Amended by the members of the ICC at its 20th session, held on 15 April 2008, Geneva, Switzerland.

® Report of the 22" session of the International Coordinating Committee of National Institutions for the Promotion and Protection of
Human Rights, Palais des Nations, Geneva, GENEVA, 23-27 March 2009, p. 27.

" See ICC (2010): Chart of the Status of National Institutions, June 2010. On the list you find three fully accredited institutions in the
United Kingdom, one in Great Britain, one in Northern Ireland and one in Scotland. They count as one institution, though.

® See Aichele (2003): Nationale Menschenrechtsinstitutionen, PhD, Frankfurt am Main, p.102, 110 et seq.
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o the ombuds type
o the institute type.

The committee or advisory commission type is characterised by its mission to provide advisory
services to the government and to government leaders, in particular, as well as human rights
education, research and political advocacy. The commission type is largely characterised by its
wide range of tasks, including investigations into human rights violations, educational work and
public relations, as well as participation in legal proceedings. The commission and the
committee type allows the involvement of eminent experts in a part-time role. Major activities of
the ombuds type focus on individual legal protection and complaint-handling. Institutes usually
have a large research component, leading it to focus on advisory services to the government,
members of parliament and civil society. In most cases, the ombuds and commission types
have extensive investigatory and information powers, whereas the committee type has only
restricted, and the institute type no quasi-judicial powers. All types offer large informational and
educational services on human rights not only to government or parliament but also to the
population in general.

Checked against the leading questions for this study laid out in the introduction, the ombuds
type can be neglected here. A research component and structural closeness to a ministry can
be found though in the institute type (Germany, Norway), the committee type (France) or the
commission type (Kenya, South Korea, New Zealand, to mention a few). These three models
remain an option for a NHRI or a human rights body with similar functions in Viet Nam.

3. Selected modalities of NHRIs

This chapter takes a closer look at three modalities of interest for Viet Nam:
¢ Modality 1: A qualified research institute serving as NHRI

e Modality 2: An NHRI working in close cooperation and possibly structural connection
with a ministry with a human rights focus

¢ Modality 3: An inter-ministerial committee, acting as coordinating body for the human
rights undertakings of several ministries, partly filling the role of an NHRI.

These modalities cannot be compared as modalities of equal quality. A research institution can,
as has been demonstrated by a few European NHRIs, achieve full accreditation according to
the Paris Principles. The second modality, the link to a ministry, is a condition which can be
realized for many kinds of institutions including NHRIs. A decision in favour of this institutional
link has very little implications on the substance of work undertaken by the institution; it has
though implications on a more formal level, and these will be studied. The third modality relates
to institutions which by nature cannot be accredited according to the Paris Principles as they
form part of a government, but offers interesting insights into human rights obligations and
related organisational challenges of any government.

3.1 A research institution

There is one option of creating a NHRI that has been realized only in a few countries: A
research institution can serve as a NHRI if main requirements of a NHRI are fulfilled. If a NHRI
is built as a research institution, it is really important to understand the difference between a
university institute and a NHRI though. The purpose of a university institute — especially in the
field of legal and social sciences - is research and teaching. This is not what a NHRI does. The
research undertaken by an NHRI will always be oriented on influencing human rights policy,
nationally or internationally. The examination of violations, policy and legislation by an NHRI is
meant to bring about change in the country and cannot be satisfied with academic debates as
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the end of its work — occasionally academic debates may be one of the means. Thus, even
academic freedom of the individual researcher in an NHRI may be limited because policy has to
be coherent within the NHRI. The priorities chosen cannot just follow reasons of academic
interest but should follow human rights priorities within the country.® The teaching of universities
is different as well — the purpose of university teaching is the training of mature academics, able
to analyse and think correctly and independently. The purpose of teaching by an NHRI may be
directed towards empowerment of parts of the population, at changing professional concepts of
members of the police or the penitentiary system or at enabling children to enjoy and respect
rights. These purposes are much more pragmatic and it is an art to really provide training for
diverse groups in a way that leaves them truly more empowered, more professional or with
greater social ability.

Three institutions were selected as examples for this chapter; those with the strongest profile as
a research institution functioning as a NHRI: The Norwegian Centre for Human Rights, the
Danish Institute for Human Rights, and the German Institute for Human Rights. Two out of the
three institutes call the NHRI just a component or part of their work, the Norwegian Centre and
the Danish Institute. Both run important international programs which strongly coin their profile.
Nevertheless they are fully accredited NHRIs. Only the German Institute for Human Rights
derives it main identity from it status as the German NHRI. The German Institute is smaller than
the other two, as its international program is smaller. Examples should show that there are
different ways to build an NHRI into as research institution or as a research institution.

3.1.1 Potential functions of a research institution according to the Paris
Principles

A NHRI basically focussing on research can take many of the typical functions outlined in the
Paris Principles: Targeting the Government, Parliament or other bodies, the NHRI can submit
opinions, recommendations, proposals and reports on any matters concerning the promotion
and protection of human rights. These may relate to legislation or the harmonization of national
legislation with international human rights standards, to human rights violations, to policies; they
can encourage ratification of international standards, contribute to the treaty body reporting
cycle and undertake human rights education. As the study submitted by the author of the
present study to the Ministry of Foreign Affairs (MoFA) of Viet Nam in 2010° showed, there are
only a few European NHRIs built mainly as research institutes or think tanks. The other types of
NHRIs — commissions, committees and even some ombuds institutions — do undertake
research as well, but as a less important element of their work.

Nevertheless, research based NHRIs can also take other functions. These can only be studied
looking at existing research institutes.

The Danish Institute for Human Rights was first accredited as NHRI in 2001 and played an
important role in international networking among NHRIs from then on, even holding the chair of
the ICC from 2005 to 2008. On its website'! the Institute mentions research as its first priority,
before education, information and project work at the national and international level.
Additionally, it has been mandated to take several additional functions in the field of anti-
discrimination measures: It was appointed as body to promote equal treatment and effective
protection against differential treatment irrespective of racial or ethnic origin pursuant to Article
13 of European Council Directive 2000/43/EC. Since the beginning of 2011, the Institute serves
as an equal treatment body for questions of gender as well, and finally it was recently appointed
as the monitoring body acc. to Art. 33 (2) of the International Covenant of Rights of Persons
with Disabilities (ICRPD).

® Sveaass et. al (2010): Protecting and Promoting Human Rights in Norway, Review of the Norwegian Centre for Human Rights in
its Capacity as Norway’s National Human Rights Institution, Oslo March 2010, p. 9.

1% seidensticker / Wiirth (2010): National Human Rights Institutions — models, programs, challenges, solutions. A study for the
Ministry of Foreign Affairs of the People’s Republic of Viet Nam, unpublished, on file with recipients of this study.

" www.humanrights. dk.
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The German Institute for Human Rights, accredited with the status ‘A with reserve’ in 2001 and
fully accredited in 2003, was presented in the study of 2010. Since 2009 the Institute serves as
the monitoring body acc. to Art. 33 (2) of the ICRPD, too. For both institutions it seems these
additional functions are compatible with a central focus on research.

The Norwegion Centre for Human Right was accredited as an ‘A’ status-NHRI in 2003, but with
a reserve — a procedure that was abolished by the ICC in 2008. The reserve was withdrawn in
2006 only. The problem was the strong affiliation of the Centre to a university which questioned
the independence of the Institute in the view of the Sub-Committee on Accreditation of the ICC
(SCA). The Centre does not serve in any additional function according to a UN or EU human
rights document.

3.1.2 Examples of work undertaken by successful research institutions

A research NHRI has particular advantages and strengths in their function as NHRI: It may
potentially be very strategic and very strong in its legal and socio-political argumentation. The
Norwegian Centre for Human Rights (NCHR), criticized by the SCA for its strong affiliation to a
university, undertook a review in 2010 to better understand its options to become a stronger
NHRI. One of the findings of the review was that the close relation to the University of Oslo is a
problem, indeed, and that the Centre should be re-built with a more independent structure.*
The Centre divides its activities in monitoring, research and an advisory function, education and
networking. The monitoring component of their work results in the publication of a yearbook on
human rights in Norway, which started in 2005, covering 2004. The Yearbook includes thematic
and analytical material as well as NCHR recommendations and is used by the Centre to publicly
highlight specific human rights concerns. Under the heading of monitoring as well, the Centre
provides commentaries to draft legislation - 5 to 10 comments per year - and to state reports to
international treaty bodies. Thirdly, research based reports on human rights issues in Norway
are published by the Centre, most of them in the publication “Nordic Journal of Human Rights”.
The research component deals with many different topics, under four headings: Human Rights
and Conflict, Human Rights and Constitutionalism, Human Rights and Development and Human
Rights and Diversity. The advisory function is exercised in information about judgments of the
European Court of Human Rights, seminars and workshops, advice on request but also the
provision of an informative website. The educational component covers human rights education
for professional groups. Networking plays a big role, not only in Norway but very much at the
international level where the Centre runs big programs, last not least with Asian countries such
as China, Indonesia and Viet Nam.

The Danish Institute for Human Rights (DIHR) divides its work, according to its functions listed
in 3.1.2, into the areas of equal treatment, human rights in Denmark, Research, Justice,
Education and Human Rights and Business, Freedoms and Civic Participation, National Human
Rights Institutions and the Human Rights Based Approach, and it undertakes research in all of
these areas. As a result of this it publishes a so called Status report annually, a review of
legislation, decisions, opinions and government initiatives within the field of human rights in
Denmark. One example of their work is the research on children of prisoners in Denmark. The
Institute examined all stages of the imprisonment of the parent from arrest over imprisonment
up to release and discovered an urgent need for action.™ The final report came up with 27
recommendations, and the Institute is now involved in discussions about their implementation
with different actors. The Annual Report says “Research has to make a difference in real life.
That has been our approach from the moment we started.”

The German Institute for Human Rights (GIHR) has been presented in the study 2010. Its

2 Sveaass et. al (2010): Review of the NCHR.
'3 Danish Institute for Human Rights (2010): Annual Report 2010, Even the best democracy may stumble, Kopenhagen, p. 16.
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research component is strong, and embedded in overall strategies to promote human rights
concerns of priority — mainly in Germany, a small part of its research is dedicated to
international concerns. The Institute publishes studies, essays, policy papers or points of view
on proposed legislation, to mention a few of the formats intended to convince decision makers
and the interested public with arguments based on legal and factual research. In its brochure
published at the occasion of its tenth anniversary, the Institute offered an overview of the
strategies followed to bring about substantial results regarding specific concerns.** With great
continuity, the Institute underlined the importance of maintaining the absolute prohibition of
torture. It argued with the concept of the rule of law in a democratic state, characterized by its
commitment to human rights. This was, on the one hand, part of the recommendations of the
Institute regarding security policy in Germany, an area in which it published several studies and
policy papers. Topics were the rule of law in the fight against terrorism, preventive security, data
protection or the evaluation of security laws. On the other hand, the Institute worked eagerly
and systematically to promote the adoption of the Optional Protocol to the UN Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and certainly
contributed to its ratification by Germany in 2008. The Institute from then on contributed to the
establishment of a successful National Preventive Mechanisms according to Art. 3 and 17ff. of
the Protocol. One of its contributions to this mechanism was a book publication with in-depth
analysis of protection gaps in Germany that should be filled — at least partly — by the
mechanism.

This kind of continuity is characteristic of the work of the GIHR. In its first ten years, it
approached quite a few topics, human rights concerns in Germany or the EU, in this systematic
and strategic way: Another example are activities around modern forms of slavery. With expert
talks it approached the topic from 2005 on, continued with a series of lectures around trafficking
in 2005 and published a study on human trafficking in 2009. The study analyses Germany’s
human rights obligations and ends with several recommendations one of which was to
strengthen the rights of victims of trafficking. A three-years project was launched then aiming to
broaden the scope for legal action for victims of human trafficking and extreme forms of
exploitation. The project also seeks to ensure that victims can assert their claims for
compensation and remuneration against the offender, as well as their rights guaranteed under
the German Victim Compensation Act. In 2011, another study was published on domestic
workers in diplomats’ households, dealing with rights violations and access to justice in the
context of diplomatic immunity. This is a problem of international dimension, the study focuses
on European examples though. The release of the study was, once again, accompanied by a
round table attended by experts, civil society and government representatives of nine countries.
The example shows how the Institute combines practical support for victims, research and
policy advice to governments. The high level of academic research is the reason for the high
level of acceptance of recommendations by governments.

3.1.3 Structural requirements: leadership, membership and staff

A research institution functioning as a NHRI asks a lot from their leaders: They are supposed to
be on top of their subjects, able to run political negotiations and to act as the CEO of their
institution. The three institutions discussed in this chapter choose a different model each to offer
solid leadership and management for their respective institutions: The Norwegian Centre is
situated at the University of Oslo, headed by a Director who reports to a Board of five to ten
members. The Director himself is supported by a Chief of Staff and Administration. The
management team consists of the Director, the Chief of Staff and the leaders of the three main
departments: research and education, international programmes, and national institution.

* German Institute for Human Rights (2011): 2001-2011 Kompetenz und Engagement fiir Menschenrechte, 10 Jahre Deutsches
Institut fir Menschenrechte, March 2011.
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All'in all the Centre has about 60 full-time positions, including 30 in the research and education
section; 20 in the international programmes section; 5 in the administration, library and
information section; and 6 in the National Institutions unit.*

The National Institution unit consists of the:
e Director of the National Institution;
e Legal advisor (permanent position)
e Legal advisor (non permanent, partially funded by external sources)
e Education officer (1/2 time position, shared with core administration)
e Information officer (1/2 time position, shared with core administration)
e Librarian (full time position)

In addition, the NHRI-unit has access to research time (1/5 time position or 22,5 %) from seven
in-house researchers, as well as time from Director, Deputy and other core administrative staff.

In the evaluation of the Norwegian Centre, not only the lack of staff in the NHRI-unit, regretted
by many, were mentioned but also the ineffectiveness of the model of the 1/5 work time
obligation of seven researchers for the NHRI-unit.*® What is more, the review team concluded
that the composition of the Norwegian Centre is not suffiently pluralist, lacking for example
represenatives of the Sami population, of minorities or of the migrant population.*’

The structure and size of staff in the German Institute for Human Rights is different as the entire
institution is considered the NHRI. Thus, the Director and the Deputy Director each supervise a
few departments: The Director is responsible for the department for human rights in Germany
and the European Union, the department for human rights education and the monitoring unit
according to art. 33 (2) of the International Convention for Rights of Persons with Disabilities.
The Deputy Director supervises the media and communication department, administration and
finance, the library and runs and supervises the international department. The Directors and the
Heads of all departments form the Management of the Institute. All in all, with these seven
departments and the Directors and their assistant and without the internships, the institute has
some 35 employees, 15 out of whom are researchers exclusively focusing on human rights in
Germany. The work of the Institute is supervised by a Board of Trustees with 18 members, five
of them without voting right as they represent the funding ministries and the council of states.

The Danish Institute’s structure is also divided into departments: The Management of a
Director, a Deputy Director and a Management Advisor supervises six departments: freedoms
and civic participation, equality and monitoring, communication and education, justice, human
rights and business and research. All in all the Institute has more than 130 employees, and a
considerable part of staff focuses on areas outside Denmark. All departments contribute — with
changing percentages - to the work of the NHRI. The Director reports to a Board as well.

In summary, both the Danish and the German Institute for Human Rights are generally satisfied
with their structure. The Norwegian Centre, in contrast, with only six staff members exclusively
focusing on the NHRI—function of the Centre and percentages of other research positions
contributing to the NHRI, sees itself as clearly understaffed. This is the estimation of all
interview partners as well as of the review team for the evaluation.'® Regarding the structure,
the Norwegian review team came to the conclusion that a new structure is overdue: Neither a
university institute nor an ombudsman office would properly fulfil the requirements in the view of
the review team. The review team’s proposal results in a commission, established in law, with

' These numbers are all taken from Sveaass et. al (2010): Review of the NCHR, p.42.
'® Sveaass et al. (2010): Review of the NCHR, p. 85.
7 Sveaass et al. (2010): Review of the NCHR, p. 55.
'8 Sveaass et al. (2010): Review of the NCHR, p. 96.
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several commissioners to ensure a pluralist composition with an advisory council with many
representatives of civil society.® This commission should be supported by an academically
strong secretariat of at least 16 staff members (including support staff).

3.1.4 Cooperation and networking

Networking and cooperation are not only instruments for NHRIs to run consultations and to find
co-funders for their projects: They are such an essential requirement that they are even
mentioned in the Paris Principles. NHRI serve as a platform for human rights discussions in
their countries, all main human rights topics should be discussed to get input and feedback from
NGOs, to bring government, academia and civil society to a table and to shape
recommendations for future policies in a fair and inclusive process. The Danish as well as the
German Institute are well known as strong networkers, within their own country as well as
internationally. Both cooperate with non-governmental organisations (NGOs) and NGO-
networks, professional associations, universities in their respective countries and internationally,
parliament and ministries and are active in the ICC, at the European as much as at the
international level. While the Norwegian Centre does also have cooperation and occasionally
consultations with similar groups, it frequently bases its findings on research instead of
consultation with civil society, a real weakness in the eyes of the review committee.?

The activities undertaken with these partners are manifold: They serve as ressource as much as
they are cooperation partners or target groups - providing information, responding to
consultations, taking part in conferences and seminars as experts, chairs or participants,
representing their institutions in bodies of the NHRI, receiving and using publications and
recommendations of the NHRIs, enjoying library services, using the related websites, seeking
information and supporting or even undertaking research for the NHRI. Relations to external
partners are vital for the daily functioning of any NHRI. Those NHRIs with a strong focus on
research may have a slightly stronger priority for using external partners as information source
and sounding board for publications and recommendations, and in turn the external partners as
target groups may strongly benefit from the profound publications and carefully developed
recommendations of the institution.

3.1.5 International activities

All NHRIs function as a bridge between international fora such as the UN or regional bodies.
Research based NHRIs take part in ICC meetings at regional and international level as much as
all other NHRIs. It is possible though that their openness and interest to cooperate and network
with UN treaty bodies or UN special mechanisms of the Human Rights Council is even stronger;
and this interest may be mutual. Due to their high academic standards, research based
institutes often continuously support UN or regional human rights bodies, and this may even
result in an unusually high number of representatives of these institutions in international
bodies.?! The GIHR supports the work of two special mechanisms of the UN-Human Rights
Council with background research, and it frequently organizes debates on topics related to the
UN human rights system, bringing academic experts, UN officials, civil society and
representatives of governments to one table. Both the Norwegian Centre and the Danish
Institute do the same.

All three of these institutions are involved in international human rights dialogues, too. Human
rights dialogues often follow a twofold approach: They are separated into human rights talks

' Sveaass et al. (2010): Review of the NCHR, p. 100.

% Syeaass et al. (2010): Review of the NCHR, p. 53.

%! The former director of the DIHR, the former director of the GIHR and a senior academic of the GIHR all serve(d) in international
human rights bodies: One in a treaty body, one as special rapporteur, and one as member of the advisory committee of the Human
Rights Council. The French NHRI takes a strong interest in research and their Secretary General also serves as a special
rapporteur.
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between the governments (or the intergovernmental organisations such as the European Union)
behind closed doors and academic round tables. NHRIs with a focus on research are obvious
partners for these round tables as they have an academic working style but enormous insight
into the human rights challenges in their respective home country.

3.1.6 Funding

The Paris Principles require adequate funding by the government. In practice, budget
allocations are very different across NHRIs. In its survey among NHRIs in 2009, the OHCHR?
discovered that almost half of all NHRIs taking part in the survey considered their budget to be
insufficient, a little more than 30% thought it sufficient.?® Since in most NHRIs, most of the
budget is related to staff costs, staff size has considerable budget implications. Among the
NHRIs surveyed by the OHCHR, the range of staff was between 2 (one NHRI in Europe) to
more than a 1.000 (one in the Americas). Half of all institutions, however, had less than 100
staff. Less than 20% of the institutions surveyed indicated that the staff they had was
sufficient.?*

Regarding the Norwegian Centre, the evaluation report specifies:

“In order to comply with the Paris Principles, and to maintain an A Accreditation, the funding of
the National Institution work was earmarked to ensure independency both from the University
and from the Government. Beginning in 2007, the approximately 6 million NOK funding became
an earmarked part of the national budget, and it is annually transferred from the Ministry of
Foreign Affairs to NCHR.?® At the time of writing, this amounts to 1,1 mio US$.

The German Institute for Human rights has more than twice the amount at its disposal: in the
Annual Report 2009 a budget overview shows an overall income of roughly 2.5.mio €, matched
by the same overall expenses.?® This amount equals 3,6 mio US$. This funding is composed of
contributions of three ministries to the core budget (roughly 2,1 mio US$), another 620000 US$
for monitoring the ICRPD and another 860000 US$ by third parties. So, a considerable part of
the budget is funded on a project base — core funding has to be guaranteed to ensure
functioning and the independence of the institution. But if additional project funding also covers
the expenses for the steering and administration of the project, it is most welcome. This
overhead contribution is a condition sine qua non though — if an institution accepts several
projects without overhead coverage, all its resources are eaten up by project steering and
administration, and the independence guaranteed by the financial freedom to chose topics
according to its own analysis of the human rights situation in the country is undermined.

The Danish Institute for Human Rights does not publish its budget nor its annual accounts on its
website; the SCA’s recommendation given to the Danish Institute at its last review in October
2007 was though to substantially increase the percentage of the budget coming from the state
and thus to ensure “adequate funding in a sustainable manner to address core domestic
responsibilities and activities”?’. At the time of the SCA review, only 9% of the Institute’s budget
came from the state. According to the director of the DIHR, this was the result of a
misunderstanding as the equality body had not been included into this amount.”® In an interview
he specified that the total budget for 2010 amounted to more than 18 mio US$ and core funding
for activities related to Denmark accounted for 5.5 mio US$ and is — substantially — completed
by projects related to Denmark as well.

22 OHCHR (2009): Survey on National Human Rights Institutions, Report on the findings and recommendations of a questionnaire
addressed to NHRIs worldwide, July 2009, p. 17.

 OHCHR (2009), Survey on National Human Rights Institutions, p. 17.

2 OHCHR (2009), Survey on National Human Rights Institutions, p. 19.

*® Syeaass et. al (2010): Review of the NCHR, p. 10.

%% GIHR (2010): Annual Report 2009, Berlin, p. 38.

T SCA (2007): International Coordinating Committee of National Institutions for the Promotion and Protection of Human Rights,
Report and Recommendations of the Sub-Committee on Accreditation, Geneva 22 to 26 October 2007, p. 3.

% |Interview with Dr. Jonas Christoffersen, Director of the DIHR, August 23", 2011, for this study.
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Sources of funding are widespread, in addition to the state funds mentioned above the Institute
receives substantial grants and other funds from the big Danish development agency DANIDA
and similarly big amounts from the European Union. With their program on business and human
rights, some funds come from private firms as well.

3.1.7 Challenges and advantages of a research institution

Challenges: Especially the quotes of the review of the Norwegian Centre show: There are
challenges for a research institution functioning as an NHRI. Already the process of applying for
full accreditation under the Paris Principles had brought about several changes for the
Norwegian Centre — the name was changed from “institute” to “centre” to signal the platform
character of the NHRI, an Advisory Committee was established to become more pluralistic, and
funding was earmarked to clearly distinguish the Centre’s budgetary independence from the
university.?® Nevertheless, the 2011 review still considered the closeness to a university — on
substantial and on structural level — a problem. In summary, the team identified the follwowing
difficulties:

e The Centre as a university and research institution is a “complex institution with
conflicting or at least not synergetic norms and aims;”

o The Centre has not become a visible actor in public debates as it is not the National
Institution “but rather individual NCHR researchers who became known to the public for
their expert opinions;”

e In setting priorities for research and studies, the Centre took on topics “that were seen
as important and interesting for an academic research community rather than basing
itself on a thorough analysis of human rights issues in Norway that needed to be
addressed;”

o “Due to its prioritising of research as its knowledge base, NCHR as a national institution
did not have a pro-active role related to civil society during most of the period 2001-
2010.7%°

This criticism is grave, and it crystalyzes the problems that could come up in a NHRI that is built
in too close a connection to a university or a research institution.

The DIHR is a research institution but did not face similar problems as it is independent of any
academic institution. The weakness of the DIHR pointed out by the SCA in the last re-
accreditation procedure in October 2007 was the small proportion of the budget dedicated to the
NHRI.3! While this was, as pointed out in 3.1.6, partly related to an error in the files, it still
expresses a concern which may be characteristic for a research NHRI: It is much easier to find
funding for international than for national projects; a NHRI should focus on its own country as a
priority though.

The GIHR runs an international program as well but firstly it is dedicated to the foreign,
development and defence policy of the German government and rarely to partners in countries
abroad, and it is much smaller than the part of the Institute focusing on internal or EU affairs.

Finally both the DIHR as well as the GIHR were criticized for the lack of pluralism in their
governing bodies by the SCA.* This is a typical risk for a research institution as well: As the top
requirement for the institution is quality control, a research institution needs a very strong
academic leader. The composition of the governing bodies does not play as big a role as it does

? Syeaass et al. (2010): Review of the NCHR, p. 27.

% All quotes from Sveaass et al. (2010): Review of the NCHR, p. 9.

1 SCA (2007), p. 3

* SCA (2007), p. 3 for the DIHR, and SCA (2008): International Coordinating Committee of National Institutions for the Promotion
and Protection of Human Rights, Report and Recommendations of the Sub-Committee on Accreditation, Geneva 3 to 6 November
2008, p. 6 for the GIHR.

Building a National Human Rights Institution 11



in a commission where the profile of commissioners are crucial for the issue he or she is
mandated to handle for the commission.

Advantages: The advantages of the research institution are obvious and manifold:

Profound human rights knowledge is applied to many subjects in a thorough manner, and top
quality analyses are much harder to reject than proposals that are merely opinionated but not
based on a detailed legal and political analysis. Thus NHRIs with a focus on research are
potentially very strong. The lack of empiric knowledge through case studies regretted by so
many proponents of the individual complaint function for a NHRI is — in the view of the author —
strongly counterbalanced by the depth and the continuity of political and legal research, as the
examples in 3.1.2 show.

Research institutions tend to have, as shown above, profound knowledge of the regional and
international human rights protection system and, with an integrative civil society policy, are able
to transfer this knowledge into their home countries: this leads to a systematic civil society
implication into treaty body and UPR processes.

Research institutions contribute in an unusual profound way to communication and discussion
on human rights in the country: one of their approved tools are round tables and expert
meetings uniting government and parliament representatives, academics, and civil society to
examine different topics from a human rights perspective.

Many of the weaknesses discovered by the SCA and the Norwegian review can find redress
with simple measures: A pluralist composition within the governing bodies can be reached by
inclusion of other voices and groups into these bodies, the national work of an institution can be
strengthened, research can take into account civil society perspectives and budgets can be
increased.

3.2 National Human Rights Institutions working in structural
connection with a Ministry

Many NHRIs are linked to a certain state institution: e.g. a ministry, a parliamentary committee,
the prime minister’s office. The Paris Principles require independence of all kinds of state
institutions. But even if independence is ensured, the institutional link makes a difference.
Relations may be closer, funding may be distributed this way, a certain administrative interplay
may take place. This chapter takes a closer look at those NHRIs that are in one way or the other
affiliated to a ministry, especially the most common modality of affiliation to the ministry of
justice. Examples are the Kenya National Commission on Human Rights, the South Korean
National Human Rights Commission or the German Institute or Human Rights — some of quite a
few examples, in fact, as all over the world NHRIs can be found closely connected to ministry.

3.2.1 Modalities of cooperation: Country examples

Several NHRIs are coined by a close relation to a ministry. This can be institutions of all kinds:
the commission type, the institute type, the ombudsman. The author is not aware of a NHRI of
the committee type related to a ministry though, but there are very few institutions of this kind
anyway. There are also examples of NHRIs with a ‘B’ accreditation among this group. So how
exactly do relations between these NHRIs and the relevant ministry work? And how is this
relationship evaluated by the Sub-Committee on Accreditation (SCA) of the ICC regarding its
compatibility with the Paris Principles?

The Kenya National Commission on Human Rights, a commission with ‘A’ status, is described

in greater detail in the study submitted by the author of the present study to the MoFA of Viet
Nam in 2010: “The Kenya National Commission on Human Rights (KNCHR) is a statutory body
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established under an Act of Parliament, the KNCHR Act of 2002, and not entrenched in the
Constitution as yet.*® The KNCHR succeeded the Standing Committee on Human Rights that
had been established under a Presidential notice. ... The Commission has functional and
operational independence, and does not take instructions from anybody. The Commission is
administratively placed under the Ministry of Justice and Constitutional Affairs, and the KNCHR
report has to be tabled in parliament by the Ministry. But KNCHR does not report to this Ministry
but to Parliament, the role of the Ministry is merely functional. However, the budgetary
allocations for the KNCHR are through the Ministry of Justice. The budget has to be approved
by the Minister, and while not authorized by law, the Ministry of Justice has once requested a
change of the annual plan before approving the budget. The KNCHR has attempted to shift the
budget approval to parliament but to no avail as yet.”**

The main features of this relationship to a Ministry thus are that reporting to the parliament is
undertaken through the Ministry and secondly that the commission receives its funds through
the same Ministry. In view of the commission itself the relationship is acceptable but not the
optimum. The request of change of an annual plan is in itself interference — even though the
substance of the request may be harmless. This is why the commission sought change of the
condition. In its review of the Kenya commission the Sub-Committee on Accreditation “highlights
the need for the NCHR to have financial autonomy, including by submitting its budget directly to
Parliament” to ensure a higher degree of independence for the commission — thus simply
backing the wishes of the commission itself.** But the SCA confirmed the ‘A’ Status of the
institution which all over seems to be in line with the Paris Principles and its link to the ministry
an option for a NHRI.

Another type of link to a ministry can be found in the South Korean National Human Rights
Commission (NHRCK) which has ‘A’ Status as well. This Commission was also portrayed in the
2010 study by the author.* It is an impressive body covering human rights and anti-
discrimination policies, receiving complaints, offering opinions and undertaking research. The
SCA confirmed their re-accreditation with Status ‘A’ in November 2008, but noted: “The NHRCK
is considered a “central government institution” under the National Fiscal Act and as such does
not enjoy complete functional autonomy from the Government.” This is related to budgetary
procedures in Korea which require the Commission, once it has prepared its annual budget, to
consult with the Ministry of Finance and Planning. The Ministry has a power to draft the national
budget and allocate the state budget among governmental bodies, and the Ministry submits the
national budget draft including the Commission’s budget to the National Assembly. The Ministry
has the possibility to challenge the budget proposal by the Commission, a condition not in line
with the requirement of independence for the Commission.

Thus the Commission is subject to regulations that will not be applied to other independent
bodies, such as the Supreme Court and the Constitutional Court.*” This comparison, drawn by
the Commission itself, is interesting because it offers a good model of establishment of
independent institutions understandable to a government — there is a general understanding of
the degree of independence required for a Supreme or Constitutional Court.

The connection of the German Institute for Human Rights to its funding ministries is rather
loose. The institute receives its core funding by three federal ministries, the Federal Ministry of
Justice (40%), the Federal Foreign Office (30%) and the Federal Ministry for Economic

¥ Kenya has been going through a constitution making process; the consolidated draft of 2010 includes a constitutionally based
Human Rights and Gender Commission, see http://www.kenyansabroad.org/documents/harmonized_draft.pdf.
% Seidensticker / Wuerth (2010): National Human Rights Institutions — models, programs, challenges, solutions, A study for the
Ministry of Foreign Affairs of the People’s Republic of Viet Nam, unpublished, on file with the MoFA of Viet Nam.
35
SCA (2008).
% See Seidensticker / Wuerth (2010).
% From the Statement of Compliance of the NHRCK for their re-application in 2008; on file with the author.
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Cooperation and Development (30%).%® A fourth ministry, the Ministry for Labour and Social
Affairs, now contributes on a continuous base to the funding, but exclusively related to the
function of the institute as the National Monitoring Mechanism for the International Covenant on
Rights of People with Disabilities. Representatives of the funding ministries, one of each, are
members of the Board of Trustees, without a voting right though.

All funds from these four federal ministries, but also the control of proper use of funds are
executed through the Ministry of Justice. It takes the lead for managing all financial processes
between the government and the Institute: Budgets as well as annual accounts are submitted to
the Ministry of Justice; it is their role to forward both documents to the other funding ministries
and to keep them informed. The control of the Ministry is strictly limited to the correct application
of German laws on public finance, not on the substance of the programs. Beyond the Ministry’s
regular control a regular auditing of the proper use of funds is exercised by the Federal Auditor.
This control, though being more thorough, is strictly limited to the use of funds according to
German laws as well and does not even comment priorities or programs. The Institute has to
announce new sources of funding to the Ministry of Justice, but not for approval but for the
agreement on the appropriate way of bookkeeping. During negotiations around the structural
integration of the Ministry for Labour and Social Affairs into the funding, budgeting and
accounting systems of the Institute the Ministry of Justice proved to be extremely helpful and did
everything to ensure smooth proceedings.

The only restriction from the level of Federal Administration the German Institute for Human
Rights ever experienced is the fact that within their own budget the Executive Board is not free
to create staff positions for unlimited time. Today, within the Institute 16 staff positions are not
subjected to time limits; all further positions have to be time-limited according to the rules of the
law on time limited jobs.*® This is a restriction which has advantages and disadvantages but, in
connection with the conditions linked to the establishment of time-limited positions according to
the law, has been perceived as a difficulty by the Executive Boards of the Institute. But the
condition is not a special one for the Institute; it affects most recipients of government funds and
thus is, by the Institute’s leaders, rather seen as a regrettable error in German labour law than
as a restriction particularly aiming at restricting the Institute’s freedom and independence.

The relations regarding the substance of human rights protection and promotion between the
Institute and the Ministry are of informal nature, and they result in occasional even though rare
project ideas of common interest, for example an expert conference on challenges for the
European Court of Human Rights held in 2007, discussions on new European human rights
institutions such as the Fundamental Rights Agency in Vienna or on treaty body reporting
especially concerning the UN Committee Against Torture or the UN Covenant on Civil and
Political Rights.

The relationship between the Ministry and the Institute are based on non-interference in any
substantial matter by the Ministry, a condition respected by all representatives of the Ministry
including the Ministers of Justice - two different persons from two different political parties since
the inception of the Institute. The links of the German Institute for Human Rights to the Ministry
of Justice have not been object of any comment by the SCA, which is another indicator for a
relation between an NHRI and a federal Ministry in line with the Paris Principles. As mentioned
above, in addition, the Institute is funded by other ministries, but as the coordination is
exclusively in the hand of the Ministry of Justice, the other relations are discussed under 3.2.2,
cooperation and networking.

There are, in addition to ‘A’ accredited institutions, also several institutions with ‘B’ status that

% Statutes of the German Institute for Human Rights as amended in February 2009. All further information in the section on the
German Institute for Human Rights is based on the experience of the author who was, as the deputy director from the inception of
the institute in 2001 until the end of 2010, herself in charge of the financial management of the institute.

¥ BMJ (2000): Teilzeit-und Befristungsgesetz (TzBfG) / Law on Part-Time and Limited-Term Employment.
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are linked to a ministry: E.g. the Belgium Centre for Equal Opportunities and Opposition to
Racism, the Netherlands Equal Treatment Commission or the Sri Lanka Human Rights
Commission. But as these cannot serve as inspiring examples for a NHRI, functions and
structures of these NHRIs are not further detailed here.

3.2.2 Composition and structural requirements: Leadership,
membership and staff

Regarding the composition of the NHRI, those built in close connection to a ministry need to
fulfil the requirement of pluralism like any other NHRI: According to the SCA, pluralism could be
guaranteed through the appointment procedures, through the membership, the networking or
the staff.*°

There are two structural requirements that should be taken into account when building an NHRI
close to a Ministry:

(1) The Paris Principles stipulate one condition for representatives of a Ministry as members of
an NHRI: The second part of the Principles on “composition and guarantees of independence

and pluralism” suggests that government representatives may take part in the work of an NHRI
but only in advisory capacity.** Most NHRIs respect this condition and if not, they will be firmly

required to do so by the ICC and its Sub-Committee on Accreditation.

(2) The other relevant condition is not spelt out in the Paris Principles but in the General
Observations of the ICC:*? Para 2.4 of the Observations requires an NHRI not to fill any senior
level posts with secondees; the number of seconded staff not to exceed 25% and never to be
more than 50% of the total workforce of the NHRI. This may be a relevant stipulation in some
cases where a government sees an opportunity to use the NHRI to position staff members of
their own ministries. In some cases, this may be a good idea if there is dedicated staff in a
ministry. Ideally though, all NHRI staff is appointed by the leadership of the NHRI itself as
stipulated in General Observation 2.7 and should undergo a rigorous assessment to make sure
that the NHRI only employs highly qualified and motivated staff.

All further structural requirements for an NHRI built in close connection to a Ministry are the
same as for any other NHRI and will be explained in detail in chapter 4.

3.2.3 Cooperation and networking

If a NHRI is closely linked to a ministry, this may have some implications for their networking
and cooperation with human rights structures within the own country. In any case, there is an
obligation to any accredited NHRI to seek cooperation with partners in the country: The General
Observation of the SCA suggests cooperation with “statutory institutions established also for the
promotion and protection of human rights, ..., as well as other organizations, such as NGOs,

working in the field of human rights”.*

The implications of the connection to the ministry concerned may affect the NHRI on two levels:
the administrative level and the level of substance. As the examples explained in chapter 3.2.1
show, there are quite a few NHRIs with an administrative link to a ministry. Some of them are at
least affected in their financial independence as a consequence of this link. The implications of
these have been presented in chapter 3.2.1 and will be further studied with regard to funding
under 3.2.3.

% |CC Sub-Committee on Accreditation (2009): General Observations, adopted by the International Coordinating Committee of
National Human Rights Institutions for the Promotion and Protection of Human Rights (ICC) by email after the SCA meeting of
March 2009, paragraph 2.1.

“! The Paris Principles, Adopted by General Assembly resolution 48/134 of 20 December 1993, para. Composition and guarantees
of independence and pluralism, 1e.

“21CC Sub-Committee on Accreditation (2009): General Observations.

3 |CC Sub-Committee on Accreditation (2009): General Observations, paragraph 1.5.
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Regarding the substance of the relation though, the Ministry of Justice, to start with this, also
underlines the nature of the institution as one of rights protection. Some countries offer the
same degree of immunity to commissioners of NHRIs as to Judges of Supreme Courts of
comparable positions — an interesting measure underlining the respect for the NHRI and the
necessity to keep commissioners out of legal hassles as a consequence of their work. As
mentioned above, some institutions use the comparison with a Constitutional Court to explain
the degree of independence required for a NHRI.

The South Korea example shows that in some countries NHRIs are linked to other ministries; in
their case it is the Ministry of Finance and Planning — a relationship clearly established for
administrative purposes, not for the substantial closeness between the ministry concerned and
the work of the institution.

The German example shows a third modality: Even though the Institute is closely linked to the
Ministry of Justice, there are three other ministries involved; the Federal Foreign Office, the
Federal Ministry for Economic Cooperation and Development and the Ministry for Labour and
Social Affairs. This construction was exclusively based on considerations of substance. All of
the ministries involved run important programs on human rights: the Federal Foreign Office has
a department for human rights, the Federal Ministry for Economic Cooperation and
Development runs an important program on human rights and the Ministry for Labour and Social
Affairs is involved in anti-discrimination activities in Germany. The funding and the participation
of the Ministries in the Board of Trustees further contribute to ongoing cooperation. Both the
Federal Ministry for Economic Cooperation and Development and the Federal Foreign Office
fund programs of the Institute (in addition to the core funding) for several years now — on human
rights and development, or support for UN special mechanisms for human rights or economic
rights, to name a few. As mentioned above, the funding of the Ministry for Labour and Social
Affairs is not core funding but exclusively supports the monitoring of the ICRPD in Germany.

In conclusion, the idea behind the establishment of an NHRI in close connection to a ministry
serves two purposes: One is administrative oversight of the institution, the other is the
confirmation, but also the declaration of intent of good and close cooperation on human rights
matters as matters of common interest.

Other players in the country will often be aware of the connection. Nevertheless, given the
independence as key requirement of NHRIs, a good relationship to a ministry will always
support the independent judgement and position of the NHRI, not undermine it. So, NHRIs with
a connection to a ministry will establish relations with many other actors in the country,
especially Members of Parliament, other relevant ministries, NGOs, political parties, the
judiciary, professional associations and others; and it will do so unhampered. For the NHRI, it is
certainly worth verifying regularly whether their connection to a ministry adds to its reputation or
does harm to it.

Regarding international cooperation the structural position of the NHRI does not play an
important role — in any case the NHRI should cooperate with UN human rights mechanisms
such as treaty bodies, special mechanisms of the Human Rights Council, the Human Rights
Council itself and the International Coordinating Committee of the NHRIs worldwide.
Nevertheless, the connection to a ministry may occasionally play a role in this field as well as if
the ministry itself is for example responsible for state reporting to an international body — a
Ministry of Justice may be responsible for reporting to the Human Rights Committee, a Ministry
for Foreign Affairs for reporting to the Human Rights Council within the UPR-mechanism.

Cooperation between the ministry concerned and the NHRI regarding these procedures may be
influenced by their ongoing cooperation, hopefully in contributing to smooth and professional
proceedings. All NHRIs have to handle their own role in international reporting professionally —
which may imply supporting the government for their fulfilment of international obligations, but
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always taking a visibly different role in the process. This is the case as much for an NHRI
closely connected to a ministry as any other NHRI.

3.2.4 Funding

The last paragraph of the ICC’s General Observations 2.6 on adequate funding of an NHRI
reads: “Financial systems should be such that the NHRI has complete financial autonomy. This
should be a separate budget line over which it has absolute management and control.” As the
examples in 3.2.1 show, there are NHRIs which do not see this requirement completely fulfilled
with their system of funding through a ministry. Among these institutions, the greatest level of
financial independence is probably enjoyed by the German Institute of Human Rights; and even
this NHRI does not enjoy complete autonomy regarding staffing as explained in 3.2.1. While it is
obvious that the total amount of the annual core budget has to be negotiated at least at the
outset of the institution and then on a regular basis in order to discuss budget increases, there
are minimum requirements for any NHRI budget: It should be adequate to ensure all
infrastructural requirements, remunerations for members or commissioners where appropriate,
salaries comparable to public salaries and conditions and of course enough budget allocations
for programs and projects.** One of the most important conditions is really the respect of
complete freedom for the NHRI to decide on their own priorities and strategies.

3.2.5 Challenges and advantages of affiliation to a ministry

As the chapters 3.2.1 to 3.2.4 show, there are some challenges and several advantages of the
affiliation of a NHRI to a ministry:

Challenges: The biggest challenge clearly is the establishment of regulations between the
ministry concerned and the NHRI that secure the independence of the NHRI. As the Australian
example shows, some countries, while trying to guarantee procedures of high standard and the
appointment of qualified personalities of high integrity as leaders or commissioners of the NHRI,
leave too much space for interference to the ministry, thus undermining its independence. There
is a simple rule of thumb to avoid this: Make sure many forces of society are integrated into the
process of establishment of a NHRI, and once the leaders or commissioners have to be
appointment, compose a recruitment committee of great diversity.** A body for the appointment
of a chief commissioner or director of an NHRI, for example, could be composed of human
rights experts from the judiciary and the academia, NGOs, members of parliament and
representatives of several ministries — there the ministry could play its role, offer its expertise
and judgement while respecting other societal forces in the procedure. If the ministry concerned
is represented among the members or in the Board of Trustees, they should not get a voting
right according to the Paris Principles as explained in 3.2.1. All in all, the ministry can and
should play a role also in the governance of the NHRI, but clearly it should be a role of service,
not of power.

The second challenge is the financial control. As the examples show, several NHRIs that are
closely connected to a ministry face some difficulties regarding their financial independence.
These difficulties seem to be often of a result of a conceptual misunderstanding: While funded
by the government, the NHRI is not a state institution in a sense that it is under the line
management of a state institution. It is independent. This is where the comparison to the
Supreme Court may be of help in countries with a strong and independent judiciary. While the
budget frame of course must be part of budget negotiations within a country the easiest way to
handle the budget was proposed in General Observation 2.6: “Financial systems should be

*|CC Sub-Committee on Accreditation (2009): General Observations, paragraph 2.6.

> The Asia Pacific Forum of NHRIs (2007): Guidelines for the process of establishing National Institutions in accordance with the
Paris Principles, October 2007. These guidelines propose a highly integrative procedure which may not convince everybody, but
can serve as an inspiration for other processes.
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such that the NHRI has complete financial autonomy. This should be a separate budget line
over which it has absolute management and control.” And in addition, the General Observation
2.6 says: “Adequate funding should, to a reasonable degree, ensure the gradual and
progressive realization of the improvement of the organization’s operations and the fulfillment of
their mandate.” This is clear enough, and it makes sense.

Advantages: While there are the two challenges of independence regarding program,
recruitment, procedures on the one hand and budget on the other hand, the link to a ministry
may have very positive aspects as well.

The specific advantage of an affiliation of an NHRI with the Ministry of Justice depends very
much of the image of the judiciary in a country: Potentially the close relation may underline the
strength and the independence of the NHRI and its seriousness, but in particular its search for
justice and defence for human rights of the individual.

Another advantage may be areas of common interest of the NHRI. In the case of Germany, as
explained above, the Ministry of Justice and the Institute organized expert discussion on the
reform of the European Court of Human Rights or joined debates in the National Parliament on
the Fundamental Rights Agency of the European Union. Both institutions were eager to discuss
treaty body reports with other partners in Germany. The Federal Foreign Office regularly
debates topics around the Human Rights Council with the Institute and funds the support for
several special mechanisms provided by the Institute. These areas of common interest
potentially build an excellent foundation for real cooperation between a ministry and an NHRI to
promote and protect human rights.

A good relation between the NHRI and a ministry may have a third advantage most helpful in
times of crises: If the foundation is there, a ministry may prove very helpful in conflicts or crises
of the institution — which may happen any time in the most democratic states. Only a change of
government may bring about tough situations for an NHRI which may have to defend its
priorities which were unquestioned in 