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CHAPTER V
PREPARATION OF THE MAIN HEARING

Section 213.

[Setting the Date for the Main Hearing]

The date for the main hearing shall be set down by the presiding judge.

Section 214.

[Summonses]

(1) The summonses required for the main hearing shall be ordered by the presiding judge. At
the same time, the presiding judge shall order that aggrieved parties who are entitled to be
joined as private accessory prosecutors pursuant to Section 39@%section (1) and subsection
(2), number 1, be notified of the date of the hearing whe& is a note on the file indicating
that they have applied to be so joined. Other aggneved rlies w, C%p entitled to be present at
the main hearing pursuant to Section 406g subse Shall g&notlﬂed where there is a note
on the files that they have submitted an ap n to $h| @ ect. Section 406d subsection (3)
shall apply mutatis mutandis.

The registry shall ensure that the su@@vses ared L?ed and the notifications dispatched.

(2) If it is to be expected tha@@ain he%@gmll continue over a long period, the presiding

judge shall order that all or%@dual w@ses and expert witnesses be summoned to appear
on a date later than th nning @é? main hearing.

(3) The public pro %on of aII be entitled to summon additional persons directly.

(4) The pubhc{&rosecutlon ffice shall ensure that the objects serving as evidence are
produced. This may also be done by the court.

Section 215.

[Service of the Order Opening the Main Proceedings]

The order concerning the opening of the main proceedings shall be served on the defendant at
the latest with the summons. In the cases referred to in Section 207 subsection (3) this shall
apply mutatis mutandis to the bill of indictment subsequently submitted.

Service provided by the Federal Ministry of Justice
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Section 216.

[Summoning the Defendant]

(1) A defendant who is at liberty shall be summoned in writing with the admonition that he shall
be arrested and brought before the court if he fails to appear without excuse. In the cases
referred to in Section 232 the warning may be omitted.

(2) A defendant who is not at liberty shall be summoned by being notified of the date of the
main hearing pursuant to Section 35. The defendant shall then be asked what applications, if
any, he wants to make for his defence at the main hearing.

Section 217.

[Time Limit for Summons]

(1) A time limit of at least 1 week must elapse between servig%@%e summons (Section 216)
and the day of the main hearing. f@@

(2) If this time limit has not been observed, the d%%%@nt @quest suspension of the

hearing at any time prior to commencement of@i%%ga%inatior@nt e charge.
&

(3) The defendant may waive obsewance}f@é&me ”%
L
%Q
S

Section 218. @

[Summoning Defence counsel] ®@

In addition to the defenda}t% rt-aspoidefence counsel shall always be summoned;
defence counsel of choic@ll be stimmdned if the court was notified of such choice. Section
217 shall apply muta@ndﬁ@@o

Section 219. @% %@

[Defendant's Aggications to Take Evidence]

(1) If the defendant requests that witnesses or experts be summoned or that other evidence be
produced for the main hearing, he shall make his applications to the presiding judge, indicating
the facts on which evidence is to be taken.

He shall be notified of the direction made following this request.

(2) If the defendant's applications concerning evidence are granted, they shall be

communicated to the public prosecution office.



Section 220.

{Summons by the Defendant]

(1) If the presiding judge rejects the application to summon a person, the defendant may have

him summoned directly.

He shall be authorized to do so even without a previous application.

(2) A person directly summoned shall be obliged to appear only if, at the time of the summons,

the statutory reimbursement for travel expenses and absence from work is offered him in cash

or proven to have been deposited at the registry.

(3) If it appears at the main hearing that the examination of a person directly summoned was

useful for the purpose of clearing up the case, the court shall, ypon application, order that

statutory reimbursement from the Treasury be granted to such n.

Service provided by the Federal Ministry of Justice f@@ %
X

Section 221. %&<§ <§§§

[Taking of Evidence Ex Officio] ow

The presiding judge may also order&ff/ao t roduction of further items serving as

evidence. @ %
Section 222. @@ @@>@

[Naming Witnesses] @ X@

(1) The court shail p@@@the p prosecution office and the defendant with the names of

in cooperation with juris GmbH ~ www juris.de é(é®

the summons@@essex@ experts in good time, indicating their place of residence or
whereabouts. IP"the public prosecution office makes use of its right pursuant to Section 214
subsection (3), it shall provide to the court and to the defendant the namesvof the summonsed
witnesses and experts in good time, indicating their place of residence or whereabouts.

Section 200 subsection (1), third and fourth sentences, shall apply mutatis mutandis.

(2) The defendant shall indicate to the court and to the public prosecution office in good time,
the names of the witnesses and experts directly summoned by him or to be brought to the main

hearing, indicating their place of residence or whereabouts.



Section 222a.

[information as to Composition of the Court]

(1) If the main hearing at first instance is held before the Regional Court or the Higher Regional
Court, the composition of the court shall be communicated no later than on commencement of
the main hearing, indicating the presiding judge and the additional judges and additional lay
judges called in. The composition may, by order of the presiding judge, be communicated prior
to the main hearing; for the defendant, such communication shall be made to his defence
counsel. If the composition, as communicated, changes this shall be indicated no later than on
commencement of the main hearing.

(2) If the communication about composition or about a change of composition is received less
than one week prior to the commencement of the main hearing @@our‘[ may, upon application
by the defendant, defence counsel or the public prosecuti @fice, interrupt the main hearing
to examine the composition, if this is requested at th%@g pr@e commencement of the

examination of the first defendant on the charges. Q

<>
(3) The documents which determine the osition, n@be inspected on behalf of the
defendant, only by his defence couns@ an att ;ton behalf of the private accessory

prosecutor, only an attorney.

Section 222b. é@@ <§
[Objections concerning C@smon ﬁ@ourﬂ

(1) If the composit|o coug s communicated pursuant to Section 222a, an objection

that the court i @osed

examination of the first defendant on the charges at the main hearing. The facts on the basis of

to the rules may be raised only up to commencement of the

which the composition is alleged to be contrary to the rules shall be indicated. All objections
shall be raised at the same time. Outside the main hearing the objection shall be raised in
writing; Section 345 subsection (2), and for the private accessory prosecutor Section 390
subsection (2),shall apply mutatis mutandis.

(2) The court, in the composition required for decisions made outside the main hearing, shall
decide on the objection.

If it considers the objection to be well-founded it shall declare that itself not to be properly
composed. If an objection results in a change in the composition, Section 222a shall not apply

to the new composition.

i
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Section 223.

[Witness Examination on Commission or by Request]

(1) The court may order that a witness or expert be examined by a commissioned or requested
judge if iliness or infirmity or other insurmountable impediments prevent him from appearing at
the main hearing for a long or indefinite period of time.

(2) The same rule shall apply if a witness or an expert cannot reasonably be expected to
appear because of the great distance involved.
(3) (Deleted)

Section 224. @@®
[Notification of Participants] f@@
(1) The public prosecution office, the defendant, @@Efen nsel shall be notified in
@@welr pre at the examination shall not
be required. Notification may be dispe}s é@th if i@w@ endanger the success of the
investigation. The record made thereof be sub&d to the public prosecution office and
defence counsel. ®@

@
(2) If a defendant, not bein}% rty, ha nce counsel, he shall be entitled to be present
only at court hearings hel@e placa re he is in custody.

<o
Section 225. @
[Judicial Inspeg % Cor@on]
sof S

The provision ection 224 shall apply if a judicial inspection is to be made in preparation of

advance of the dates set down for the examir@t

the main hearing.

Section 225a.

[Change of Jurisdiction Prior to the Main Hearing]

(1) If a court, prior to the commencement of a main hearing, considers the substantive
jurisdiction of a court of higher rank to be established, it shall submit the files to this court
through the public prosecution office; Section 209a,number 2a, shall apply mutatis mutandis.
The court to which the matter has been referred shall decide in a ruling

whether it accepts the case.



(2) If the files are submitted to a court of higher rank by a criminal court judge or by a court with
lay judges, the defendant may request the taking of specific evidence within a certain time limit
to be determined at the time of submission. The court to which the case has been referred shall
decide on the application.

(3) The defendant and the court before which the main hearing is to be held shall be named in
the ruling accepting the case. Section 207 subsection (2), numbers 2 to 4, subsections (3) and
(4) shall apply mutatis mutandis. The contestability of the ruling shall be governed by Section
210.

(4) The procedure pursuant to subsections (1) to (3) shall also apply if the court, prior to

commencement of the main hearing, considers an objection of the defendant pursuant to

Section 6a to be well-founded, and a special criminal @
division that has priority pursuant to section 74e of the onstitution Act, has jurisdiction.
If the court that considers the jurisdiction of anothe inal @n to be established has

priority over the latter pursuant to section 74% o{@Couﬁs@%&titution Act, it shall refer the

case to that chamber with binding effect; ye@stabim@
10.

of the decision on the referral shall be g edby S

Service provided by the Federal Mini of Justj ¢
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CHAPTER VI @ N @0

MAIN HEARING @

Section 226. w&@ &’@

[Uninterrupted Presence]

(1) The main hearing shall be held during the uninterrupted presence of the persons called
upon to reach a judgment,as well as of the public prosecution office and a registry clerk.

(2) The criminal court judge may dispense with the requirement that a registry clerk attend. The

decision shall be incontestable.



Section 227.

[More than one Public Prosecutor and Defence counsel]

More than one official of the public prosecution office and more than one defence counsel may
participate in the main hearing and share their duties.

Section 228.

[Suspension and Interruption]

(1) The court shall decide on the suspension of a main hearing and on its interruption pursuant
to Section 229 subsection (2). The presiding judge shall be competent to order brief
interruptions.

(2) An impediment to defense counsel's appearance shall, without prejudice to the provision in
Section 145, not entitle the defendant to request suspension of{%@ aring.

(3) If the time limit set in Section 217 subsection ( has en complied with, the presiding

judge should inform the defendant of his right to r%@ é@n of the hearing due to

defence counsel's inability to attend. @
Section 229. @ Q
[Maximum Duration of an Interruption] @® @ \
(1) A main hearing may be interrupt ra per@%p to three weeks.
(2) A main hearing may be}wt@ ted for .‘{o- iod of up to one month if it has been conducted
for at least ten days prior @o. &@

¢
(3) If a defendant or fFson ¢ upon to reach a judgment is unable, due to sickness, to
appear at a maj ring @has already continued for at least ten days, the running of the
time limits referred to in subsections (1) and (2) shall be suspended for the duration of the
incapacity, up to a maximum of six weeks; these time periods shall expire no earlier than ten
days after the suspension has ended. The court shall determine the commencement and end
date of the suspension in an incontestable ruling.
(4) If the main hearing has not been re-commenced by the last day following expiry of the time
limit referred to in the previous subsections, the main hearing shall commence de novo. If the
day following expiry of the time limit is a Sunday, a public holiday or a Saturday, the main
hearing may be re-continued on the next working day.
Service provided by the Federal Ministry of Justice
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Section 230.

[Failure of the Defendant to Appear]

(1) No main hearing shall be held against a defendant who fails to appear.

(2) If there is no sufficient excuse for the defendant’s failure to appear, an order shall be made
to bring him before the court, or a warrant of arrest shall be issued.

Section 231.

[Defendant’s Duty to be Present]

(1) A defendant who has appeared may not absent himself from the hearing. The presiding
judge may take appropriate measures to prevent the defendant from absenting himself, he may
also have the defendant kept in custody during an interruption of th&hearing.

(2) If the defendant nevertheless absents himself, or fails to @@ar when an interrupted main
hearing is continued,the main hearing may be concluded@g absence if he has already been

examined on the indictment and the court does onsi further presence to be
necessary. <§Q @o
Section 231a. @ & Q
20 x
[Unfitness to Stand Trial Caused with Int@

(1) If the defendant wilfully and C y placeQ self in a condition precluding his fitness to

stand trial, and if, as a res% @nowml

main hearing in his pres@ the m@ earing shall, in a case where he has not yet been

prévents the proper conduct or continuation of the

heard on the charg “ondu or continued in his absence, unless the court considers
his presence t@ dispe&g&. The procedure pursuant to the first sentence shall only apply
if the defendant, after the opening of main proceedings, has had the opportunity to make a
statement on the charges before the court or a commissioned judge.

(2) As soon as the defendant is again fit to stand trial, the presiding judge shall inform him of the
essential contents of the proceedings during his absence unless pronouncement of judgment
has commenced.

(3) The court shall decide whether to hold the hearing in the absence of the defendant pursuant
to subsection (1) after hearing a physician as an expert. The decision may already be given
prior to the beginning of the main hearing. An immediate complaint against the decision shall
be admissible; it shall have suspensive effect. A main hearing which has already been

commenced shall be interrupted until a decision on the immediate complaint is made; the

i



interruption may last up to thirty days even if the requirements of Section 229 subsection (2)
have not been fulfilled.

(4) Defence counsel shall be appointed for any defendant who is not represented by defence
counsel as soon as a hearing in the absence of the defendant is being considered pursuant to
subsection (1).Section 231b.

[Absence because of Disorderly Conduct]

(1) If the defendant is removed from the courtroom or committed to prison because of disorderly
conduct (section 177 of the Courts Constitution Act), the hearing may be conducted in his
absence if the court does not consider his further presence to be indispensable and as long as
it is to be feared that the defendant’'s presence would be seriously detrimental to the progress
of the main hearing. In any event, the defendant shall be gl@he opportunity to make a
statement on the charges. o @

Service provided by the Federal Ministry of Jus@ @lon with juris GmbH -
www.juris.de

(2) As soon as the defendant is allowed@ the<>§ dure pursuant to Section 231a

@O

subsection (2) shall apply. @
Section 231¢. @

[Absence During Parts of the Iﬁ@edmgs]@

If the main hearing is hel respeﬁ% ore than one defendant, the court may order that
individual defendant the QC?@B@]‘ mandatory defence also their defence counsel - be
permitted, upown at;on @ sent themselves during individual parts of the hearing unless

they are affected by these parts of the hearing. The order shall indicate those parts of the
hearing for which permission is given. The permission may be revoked at any time.

Section 232.

[Main Hearing Despite the Defendant's Failure to Appear]

(1) The main hearing may be held in the defendant's absence if he was properly summoned
and the summons referred to the fact that the hearing may take place in his absence and if only
a fine up to 180 daily units, a warning with sentence reserved, a driving ban, forfeiture,
confiscation, destroying or making an item unusable, or a combination thereof, is to be

expected. A higher penalty or a measure of reform and prevention may not be imposed in these



10

proceedings. Withdrawal of permission to drive shall be admissible if the defendant has been
made aware of this possibility in the summons.

(2) The main hearing shall not take place without the defendant if the summons was effected by
publication.

(3) The record of a judicial examination of the defendant shall be read out at the main hearing.
(4) A judgment given in the defendant’s absence must be served on him personally, together
with reasons for the judgment, if it is not served on his defence counse! pursuant to Section
145a subsection (1).

Section 233.

[Releasing the Defendant from the Duty to Appear]

(1) The defendant may, upon his application, be released fro @&)bligation to appear at the
main hearing if only imprisonment up to six months, a fing’ 0 180 daily units, a warning with
sentence reserved, a driving ban, forfeiture conﬂ%&m e@ng or making an item
unusable, or a combination thereof, is expecteéd @@lmpos A higher penalty or a measure
of reform and prevention may not be i lmpose is abs@%lthdrawal of permission to drive
shall be admissible. @

(2) If the defendant is released fro ] obllg@to appear at the main hearing, he shall be
examined on the charges by m|53|o or requested judge. In this connection he shall be
advised of the legal Con@nces ?{‘\w S|ble at the hearing in his absence and be asked
whether he mamtam @ appli @@é&o be released from the obligation to appear at the main
hearing. I %@

(3) The public%%osecunon office and defence counsel shall be informed of the date set down
for the examination; their presence at the examination shall not be required. The records of the
examination shall be read out at the main hearing.

Section 234.

{Representation of Absent Defendant]

If the main hearing may be held in the defendant's absence, he shall be entitled to be
represented by defence counsel with a written power of attorney.

Service provided by the Federal Ministry of Justice
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Section 234a.

[Defence counsel's Rights of Information and Consent]

If the main hearing is held in the defendant’s absence, it shall be sufficient for the information
required under

Section 265 subsections (1) and (2) to be given to defence counsel; the defendant’'s consent
pursuant to Section 245 subsection (1), second sentence, and pursuant to Section 251
subsection (1), number 1, and subsection (2), number 3, shall not be required if defence
counsel takes part at the main hearing.

Section 235.

[Restoration of the Status Quo Ante]

If the main hearing was held in the absence of the defendant %nt to Section 232, he may
apply for restoration of the status quo ante in respect of t@gment and within one week of its
service, subject to the same conditions as apply in thg(%@@ ffa@ comply with a time limit;
he may at any time request restoration of the ﬁf @g%uo ant did not obtain knowledge of

the summons to the main hearing. Theﬁ @@nt shaﬂ@wstructed of this right when the

The court shali always ha@@e po sorder the defendant’'s appearance in person and to

enforce this by an or%:> @rmg@fore the court or by a warrant of arrest.
Section 237. w @

[Joinder of morethan one Cnmlnal Case]

judgment is served on him. @
Section 236. @

[Ordering the Defendant’s Per& Appear

If there is a connection between more than one criminal case pending at the same court, the
court may order that they be joined for the purpose of being heard together, even if this
connection is not the one specified in Section 3.

Section 238.

[Conduct of Hearing]

(1) The presiding judge shall conduct the hearing, examine the defendant and take the
evidence.

(2) The court shall decide on an objection by a participant in the proceedings that an order by

the presiding judge

17
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relating to the conduct of the hearing is inadmissible.

Section 239.

[Cross-Examination]

(1) The presiding judge shall leave the examination of withesses and experts named by the
public prosecution office and by the defendant to the public prosecution office and defence
counsel upon concurring application by both.

Witnesses and experts named by the public prosecution office shall first be examined by the
public prosecution office.

Those named by the defendant shall first be examined by defence counsel.

(2) After this examination the presiding judge shall also ask the $tnesses and experts such
questions as he deems necessary for further clarification in the@>

Service provided by the Federal Ministry of Justice f@@

in cooperation with juris GmbH — www.juris.de @@Q %@
Section 240. G <¢§ <>
[Right to Ask Questions] é@ Q

(1) The presiding judge shall permit t h omate JS upon request, to address questions

to the defendant,witnesses and exp %ﬁ
(2) The presiding judge s%\l!% similar, m153|on to the public prosecution office, to the
<

defendant, and to defe ounsel@%ell as to the lay judges. Direct questioning of a

defendant by a co- de%@é%t sh@nadmlssrble

Section 241. w %

[Rejection of Questions]

(1) A person who abuses his right, pursuant to Section 239 subsection (1), to examine a
witness, may be deprived of this right by the presiding judge.

(2) In the cases referred to in Section 239 subsection (1) and Section 240 subsection (2) the
presiding judge may reject inappropriate or irrelevant questions.

Section 241a.

[Examination of Witnesses under 16 Years of Age]

(1) The examination of witnesses under 16 years of age shall be conducted solely by the

presiding judge.

16



13

(2) The persons referred to in Section 240 subsection (1) and subsection (2), first sentence,
may request the presiding judge to ask the witnesses further questions. The presiding judge
may permit these persons to put questions to witnesses directly if, according to his duty-bound
discretion, no detriment to the well-being of the witness is to be expected.

(3) Section 241 subsection (2) shall apply mutatis mutandis.

Section 242.

[Doubts concerning Admissibility of Questions]

In the case of any doubt relating to the admissibility of a question, the court shall decide.

Section 243,

[Course of the Main Hearing]

(1) The main hearing shall begin when the case is calle%@ The presiding judge shall

determine whether the defendant and defence counsel @esent and whether the evidence

has been produced and, in particular, whether th%@mﬂ é@nesses and experts are

present. O @
(2) The witnesses shall leave the courtro Ctlon bsectlon (1), first sentence shall
remain unaffected. The presiding Judge examln defendant on his personal situation.

(3) Thereupon the public prosecu all rea@ t the charges. In the case of Section 207
subsection (3) he shall base on th of indictment. In the case of Section 207
subsection (2), number B@Ubhc @ cutor shall read out the charges and submit the legal
assessment on whlcﬁéﬁ%rder pen the main hearing was based; he may, in addition,
express his own @ gent I@plnlon In the cases referred to in Section 207 subsection (2),
number 4, he g%l take into account the amendments ordered by the court when admitting the
case for a main hearing.
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(4) The defendant shall then be informed that he may choose to respond to the charges or not
to make any statement on the charges. If the defendant is prepared to respond, he shall be
examined on the charges in accordance with Section 136 subsection (2). Previous convictions

of the defendant should be disclosed only insofar as they are relevant to the decision. The

presiding judge shall decide when such convictions are to be disclosed.

19



Section 244.

[Taking of Evidence]

(1) After examination of the defendant, evidence shall be taken.

(2) In order to establish the truth, the court shall, proprio motu, extend the taking of evidence to
all facts and means of proof relevant to the decision.

(3) An application to take evidence shall be rejected if the taking of such evidence is
inadmissible. In all other cases, an application to take evidence may be rejected only if the
taking of such evidence is superfluous because the matter is common knowledge, the fact to be
proved is irrelevant to the decision or has already been proved, the evidence is wholly
inappropriate or unobtainable, the application is made to protr@t the proceedings, or an
important allegation which is intended to offer proof in exong@n of the defendant may be

)

(4) Except as otherwise provided, an application to t%% iden @ examining an expert may

treated as if the alleged fact were true. f@@

also be rejected if the court itself possesses @ necessa@specialist knowledge. Hearing
another expert may also be refused if the} ite of t ad fact has already been proved
by the first expert opinion; this rule shal apply ts where the professional competence
of the first expert is in doubt, where pinion i ed upon incorrect factual suppositions,

where the opinion contams ictions @@here the new expert has means of research at

his disposal which seem t@supenoe ones of an earlier expert.

(5) An application to %vxde@ y inspection in Joco may be rejected if the court, in the
exercise of its%@und &s@fion, deems the inspection not to be necessary for establishing
the truth. Under’the same condition an application to take evidence by examining a witness
may be rejected if the witness has to be summoned from abroad.

(6) A court ruling shall be required if an application to take evidence is rejected.

Section 245.

[Extent of Evidence Taken]

(1) The taking of evidence shall be extended to all witnesses and experts who were summoned
by the court and who appeared, as well as to the other evidence produced by the court or the
public prosecution office pursuant to Section 214 subsection (4), unless the taking of evidence
is inadmissible. The taking of certain evidence may be dispensed with if the public prosecution

. office, defence counsel and the defendant agree.

20
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(2) The court shall be obliged to extend the taking of evidence to the witnesses and experts
who appeared upon being summoned by the defendant or the public prosecution office, as well
as to other evidence produced, only if an application to take evidence is submitted. The
application shall be rejected if the taking of evidence is inadmissible. It may otherwise be
rejected only if the fact for which evidence is to be furnished has already been proved or is
common knowledge, if there is no connection between the fact and the matter being
adjudicated, if the evidence is completely unsuitable, or if the application has been filed for the
purpose of protracting the proceedings.
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[Belated Applications to Take Evidence] @@@

(1) The taking of evidence may not be refused on the @ds that the evidence or the fact
which is to be proved was submitted too late.

(2) Until such time as all evidence has beer@t@p the o@w opponent may, however,
apply for suspension of the main hearmg}) purpos tmg information if a witness or
an expert who is to be examined wa ed so @ or a fact which is to be proved was
submitted so late that the oppcge% ed the @é&meeded to collect information.

(3) The public prosecutlo%@and th efendant shall have the same right in respect of
witnesses and experts su@ed att ect|on of the presiding judge or the court.

(4) The court shall d 6h the@ llcat|ons in the exercise of its unfettered discretion.
Section 246a. ¢ @

[Medical Expe$ %

Where it is expected that committal of the defendant to a psychiatric hospital or to preventive
detention may be ordered or reserved, an expert shall be examined at the main hearing on the
defendant’'s condition and his treatment prospects. The same shall apply where the court is
considering an order committing the defendant to an institution for withdrawal treatment. If the
expert has not previously examined the defendant, he is to be given the opportunity to do so

before the main hearing.

Section 247.

2\



[Removal of the Defendant from Courtroom]

The court may order that the defendant leave the courtroom during an examination if it is to be
feared that a codefendant or a witness will not tell the truth when examined in the presence of
the defendant. The same shall apply if, on examination of a person under sixteen years of age
as a witness in the defendant’'s presence, considerable detriment to the well-being of such
witness is to be feared or if an examination of another person as a witness in the defendant’s
presence poses an imminent risk of serious detriment to that person’s health. The defendant's
removal may be ordered for the duration of discussions concerning the defendant's condition
and his treatment prospects, if substantial detriment to his health is to be feared. When the
defendant is present again the presiding judge shall inform him of the essential contents of the

proceedings, including the testimony, during his absence. (2@®
&
X Q)

If there is an imminent risk of serious detriment t % well-beingvof the withess were he to be

Section 247a.

[Witness Examination in Another Place]

examined in the presence of those attendi main, h@g, the court may order that the
4 ™

witness remain in another place during ammat@@ ¢ch an order shall also be admissible

under the conditions set out in S 251 &ction (2), insofar as this is necessary to

establish the truth. The d% shall @ incontestable. A simultaneous audio-visual

transmission of the testi shall owded in the courtroom. The testimony shall be
recorded if there is a rn th W|tness will not be available for examination at a future
main hearing an recordi %necessary for establishing the truth. Section 58a subsection

(2) shall applysg)état/s muta%
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Section 248.

[Dismissal of Witnesses and Experts]

The witnesses and experts who have been examined may absent themselves from the place
where the court is sitting only with permission or upon instruction of the presiding judge. The

public prosecution office and the defendant shall be heard beforehand.

Section 249.

12
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[Reading Out Documents]

(1) Certificates and other documents serving as evidence shall be read out at the main hearing.
This rule shall apply in particular to previous criminal judgments, criminal records and extracts
from parish registers and registers of births, deaths and marriages and to written records of a
judicial inspection.

(2) Except in the cases referred to in Sections 253 and 254, the reading may be dispensed with
if the judges and the lay judges have taken cognizance themselves of the wording of the
certificate or the document and the other participants have had an opportunity to do so. If the
public prosecutor, the defendant or the defence counsel objects without delay to the presiding
judge’s order to proceed in accordance with the first sentence, the court shall decide. A record
shall be made of the presiding judge’s order, the findings a% ognizance and opportunity,
and of the objection, ®@

Section 250. @

[Principle of Examination in Person] @Qé@ %%@

If the proof of a fact is based on the obsew@of a per§ uch person shall be examined at

the main hearing. The examination shaII e repla reading out the record of a previous

examination or reading out a wntten@%ment %

Section 251. @®

[Reading Out Records] @ X@

(1) Examination of a g}@s}% exp co -accused may be replaced by reading out a record of
another exam@a@%r a Ce&@te containing a written statement originating from him,

1. if the defendant has defence counsel, and the public prosecutor, defence counsel and
defendant agree;

2. if the witness, expert or co-accused has died or cannot be examined by the court for another
reason wifhin a foreseeable period of time;

3. insofar as the written record or certificate concerns the presence or the level of asset loss.

(2) Examination of a witness, expert, or co-accused may also be replaced by reading out the
written record of his previous examination by a judge if: 1. illness, infirmity, or other
insurmountable impediments prevent the witness, expert or co-accused from appearing at the
main hearing for a long or indefinite period; 2. the witness or expert cannot reasonably be

expected to appear at the main hearing given the great distance involved, having regard to the

~o

A3
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particularly the purpose of preparing the decision as to whether an individual is to be
summoned and examined, records of examinations, certificates and other documents serving
as evidence may otherwise be read out too.
Service provided by the Federal Ministry of Justice
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(4) In the cases referred to in subsections (1) and (2}, the court shall decide whether reading
out shall be ordered. The reason for reading out shall be indicated. If the written record of a
judicial examination is read out, it shall be stated whether the person concerned was examined
under oath. If not, an oath shall be administered retrospectively where the court deems this
necessary and an oath can still be administered. @
Section 252. @@

4B
[Prohibition of Reading out of Statement following Refusal estify] C%
The statement of a witness examined prior to the @@%egrin does not make use of his

Y
right to refuse to testify until the main hearing rr? t be re@@t.

Section 253. A @
& oN

[Reading out a Statement to Refresh @
(1) If a witness or an expert stat t he ca@gﬁnger remember a fact, the pertinent part of

the record of his previous tion g@ read out to refresh his memory.

(2) The same procedu @y be f &ed if a contradiction to the previous statement arises
during the examinati ar?d @t otherwise be established or eliminated without the main
hearing being%@;pted. &;

Section 254.

[Reading out Confessions; Contradictions]

(1) Statements of the defendant which are contained in a judicial record may be read out for the
purpose of taking evidence regarding a confession.

(2) The same may occur if a contradiction to the previous statement arises during the
examination and cannot otherwise be established or eliminated without interrupting the main

hearing.

s



Section 255.

[Recording of Statements Read out]

In the cases referred to in Sections 253 and 254, upon application by the public prosecution

office or by the defendant, the reading out and reason therefor shall be mentioned in the record.

Section 255a.

[Showing Audio-Visual Recordings]

(1) The provisions relating to the reading of a transcript of an examination pursuant to Sections

251, 252, 253 and 255 shall apply mutatis mutandis to the showing of an audio-visual recording

of a withess examination.

(2) In proceedings relating to criminal offences against sexual self-determination (sections 174

to 1849 of the Criminal Code) or against life (sections 211 to 2@&@ Criminal Code) or for ill-

treatment of an individual placed in the charge of anoth ion 225 of the Criminal Code) or
I

to criminal offences against personal liberty pursua %@Ectlor@ to 233a of the Crimina

Code, the examination of a witness under S|xte§ @a s of agea y be replaced by the showing

@

of an audio-visual recording of his pre;o@@dmai %0 ation if the defendant and his
defence counsel were given the opport to parti e ‘in such examination. Supplementary

witness examination shall be admiss@% %O
Service provided by the Feder @stry of@
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Section 256.

[Reading out Q;fi@nd M&d@@atements]

(1) The following%ocuments may be read out:

1. Statements containing a certificate or an opinion from

a) public authorities,

b) experts who have been sworn generally to render opinions of the kind concerned, and

c) physicians of the court medical services, excluding certificates of conduct,

2. medical certificates concerning minor bodily injuries,

3. medical reports on the taking of blood samples,

4. expert opinions with regard to the evaluation of a log book, the determination of the blood

group or the blood alcohol content including its conversion, as well as

2y
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5. records and statements from criminal prosecuting authorities as contained in a certificate
about investigatory acts, insofar as their subject is not a witness examination.

(2) If the opinion of a specialist authority was commissioned, the court may request the authority
to appoint one of its staff to present the opinion at the main hearing, and to designate such
person to the court.

Section 257.

[Questioning the Defendant, the Public Prosecutor and Defence counsel]

(1) After each co-defendant has been examined and after evidence has been taken in each
individual case the defendant should be asked whether he has anything to add.

(2) Upon reqguest, the public prosecutor and defence counsel shall also be given the
opportunity to make their statements after the examination of th@endant and after evidence
has been taken in each individual case. W/ @

(3) The statements shall not anticipate the closing spe@o @

Section 257a.

[Written Form] é&@ Q

%
The court may require participants m@sproce @s to file applications and proposals

regarding questions of procedure ritten “This shall not apply to the applications
referred to in Section 258. Sect @;@9 shall@@/ mutatis mutandis.
Section 258.

\%
[Closing Speeches] @® @

(1) After the tg}; @% evid r@has been concluded, the public prosecutor and subsequently
the defendant g%ll be given the opportunity to present their arguments and to file applications.
(2) The public prosecutor shall have the right to reply; the defendant shall have the last word.

(3) The defendant shall be asked, even if defence counsel has spoken for him, whether he
himself has anything to add to his defence.

Se}vice provided by the Federal Ministry of Justice
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Section 259.

[Interpreter]
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(1) A defendant who does not speak the language of the court shall be informed by the
interpreter at least of the applications made in the closing speeches by the public prosecutor
and by defence counsel.

(2) The same rule shall apply in accordance with section 186 of the Courts Constitution Act to a
hearing or speech impaired defendant.

Section 260.

[Judgment]

(1) The main hearing shall close with delivery of judgment following the deliberations.

(2) If an order is made prohibiting pursuit of an occupation, the judgment shall specify the
occupation, profession,trade, or branch thereof, the exercise of whi%ﬁs prohibited.

(3) Termination of the proceedings shall be pronounced in the@@ment if there is a procedural
impediment. f@@

(4) The operative provisions of the judgment shall in@@@ame @esignation of the offence
of which the defendant has been convicted. I@a@@nal offence has a statutory title, it should

S
be used for the legal designation of the of@»@%; %

<
If a fine is imposed, the number and th ount of da nits shall be included in the operative
<
provisions of the judgment. é t ntence@%e measure of reform and prevention is

suspended on probation, % @ deiend@@as been warned with sentence reserved, or if
imposition of a penalty is@@ensed % this shall be indicated in the operative provisions of
¢

the judgment. The w g%f the@ﬁé}sative provisions of the judgment shall otherwise be left to
the discretion of ourt. @

(5) Following thé operative provisions of the judgment, the provisions applied shall be listed
according to section, subsection, number and letter together with the designation of the statute.
If, in the case of a conviction imposing a sentence of imprisonment or an aggregate sentence of
imprisonment not exceeding two years, the offence or, where there is more than one offence,
the predominant offence(s), having regard to their gravity, were committed on the basis of a
drug addiction, reference shall also be made to section 17 subsection (2) of the Federal Central

Criminal Register Act.

Section 261.

[Free Evaluation of Evidence]

YA
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The court shali decide on the result of the evidence taken according to its free conviction
gained from the hearing as a whole.

Section 262.

[Preliminary Civil Law Questions]

(1) If the criminal liability for an act depends on the evaluation of a legal relationship under civil
law, the criminal court shall also decide thereon according to the provisions applicable to
procedure and evidence in criminal cases.

(2) The court, however, shall be entitied to suspend the investigation and to set a time limit
within which one of the participants is to bring a civil action, or to await the judgment of the civil
court. @

Service provided by the Federal Ministry of Justice @@
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ection ) ®Q %
S 263 Q® @

[Voting] Q @ @o
fra

(1) A majority of two-thirds of the votes sga requir ny decision against a defendant
which concerns the question of guilt an egal cor@@uences of the offence.

(2) The question of guilt shall%lso r such %&;stances as are specially provided by the
penal norm to exclude, dimys@ incre%@inal liability.

(3) The question of guilt s ot coveﬁ@

Section 264. @®Q ‘

[Subject Matte@@ Judgr&%@

(1) The subject of adjudication shall be the offence specified in the charges and apparent in the

conditions applying to the period of limitations.

fight of the outcome of the hearing.
(2) The court shall not be bound by the evaluation of the offence which formed the basis of the

order opening the main proceedings.

Section 265.

[Change in Legal Reference]
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(1) The defendant may not be sentenced on the basis of a penal norm other than the one
referred to in the charges admitted by the court without first having his attention specifically
drawn to the change in the legal reference and without having been afforded an opportunity to
defend himself.

(2) The same procedure shall be followed if special circumstances appear only at the hearing
which in accordance with the penal norm increase criminal liability or justify an order imposing a
measure of reform and prevention.

(3) The main hearing shall be suspended upon the defendant’s application if, alleging
insufficient preparation for defence, he contests newly discovered circumstances which admit
the application of a more severe penal norm against the defendant than the one referred to in
the charges admitted by the court, or which forms part of t@@roumstances indicated in
subsection (2). Y @

(4) Where as a result of a change in circumstances A pear onable to do so for the

adequate preparation of the charges or of t(r;eéiéénce, t@%urt shall suspend the main

heari‘ng upon an application or proprio mo}&}@@ ng%\
Section 265a.
@@

[Conditions. Instructions]

If conditions or instructions ( @%@ 56b, @5% subsection (2) of the Criminal Code) are
conceivable, the defenda@ all be '4 in appropriate cases whether he will make efforts

O

towards atonement fog%@wrong nitted by him or give undertakings in respect of his future
conduct. If an&'r@tlon t&@celvable to the effect that the defendant undergo curative or
withdrawal trea?%ent or take up residence in a suitable home or institution, he shall be asked
whether he consents to this.

Service provided by the Federal Ministry of Justice in cooperation with juris GmbH -
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Section 266.

[Supplementary Charges]

g9
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(1) If, at the main hearing, the public prosecutor at the main hearing adds new charges in
respect of further criminal offences committed by the defendant, the court may, in an order,
include them in the proceedings if it has jurisdiction and the defendant consents thereto.

(2) The supplementary charges may be preferred orally. Their contents shall correspond to
Section 200 subsection

(1). They shall be included in the record made at the sitting. The presiding judge shall give the
defendant the opportunity to defend himself.

(3) The hearing shall be interrupted if the presiding judge considers it necessary or if the
defendant so applies and the application is not clearly vexatious or solely dilatory. The

defendant shall be instructed of his right to apply for an interruption.

. S
Section 267. )
@@

[Reasons for the Judgment] f@

(1) If the defendant is convicted, the reasons for the j ent m&@acify the facts deemed to
be proven and establishing the statutory elem@]t@ﬁ%e crimb ffence. So far as evidence is
inferred from other facts, these facts sho% e spe%@wm regard to details, reference
may be made to pictures which are incl in the fil @

(2) If the penal norm mentions al Circ@g%ces which would exclude, diminish, or
increase criminal liability an were d at the hearing, the reasons for the judgment
must state whether or not @circumes were deemed to have been established.

(3) The criminal jud% shall fu <;pecify in its reasons the penal norm which was applied

and shall set @@

norm makes mitigation dependent on the existence of a less serious case, the reasons for the

circu@ees which were decisive in assessing the penalty. If the penal

judgment must indicate why these circumstances are deemed to exist or are denied contrary to
an application filed at the hearing; this shall apply mutatis mutandis to the imposition of a
sentence of imprisonment in the cases referred to in section 47 of the Criminal Code. The
judgment shall also indicate in the reasons why a particularly serious case is deemed not to
exist when the prerequisites generally applying to such a case pursuant to the penal norm are
fulfiled; where these prerequisites have not been met but a particularly serious case is
nonetheless deemed to exist, the second sentence shall apply mutatis mutandis. In its reasons

the judgment shall further indicate the grounds for suspending the penalty on probation, or for
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not doing so contrary to an application filed at the hearing; this shall apply mutatis mutandis to
a warning with sentence reserved and to dispensing with punishment.

(4) If all parties entitled to an appellate remedy waive their right of appellate remedy or if no
appellate remedy is sought within the given time limit, the proven facts establishing the statutory
elements of the criminal offence and the penal norm must be indicated; in the case of
judgments imposing only a fine or a fine plus a driving ban or withdrawal of permission to drive
and in connection therewith confiscation of the driver’s licence, or in the case of warnings with
sentence reserved, reference may be made to charges admitted, to the charges pursuant to
Section 418 subsection

(3), second sentence, or to the penal order as well as to the application for a penal order. The
further content of the reasons for the judgment shall be dete % by the court, taking into
consideration - at its discretion — the circumstances of th&&%dual case. The reasons for the
judgment may be supplemented within the time limit @ @

Service provided by the Federal Ministry 8f @Q@ce in @@peratlon with juris GmbH -
www.juris.de provided in Section 275 su O@ﬁ sentence, if restoration of the
status quo ante is granted in respect@@% fallurobserve the time limit for seeking an
appellate remedy. %

(5) If the defendant is aﬂ@the r @s for the judgment shall show whether the
defendant’'s guilt was de@ not oge;'; or whether, and on what basis, the act deemed
proven was consider: tto giv to criminal liability.

If all parties % to ar@ellate remedy waive their right of appellate remedy or if no
e

appellate rem is sought within the given time limit, it shall only be necessary to state whether
it was for factual or legal reasons that the criminal offence with which the defendant is charged
was not established. Subsection (4), third sentence, shall apply.

(6) The reasons for the judgment must also indicate why a measure of reform and prevention
was ordered, a decision on preventive detention was reserved, or why either was not ordered or
reserved contrary to an application filed at the hearing. If permission to drive has not been
withdrawn or a bar pursuant to section 69a subsection (1), third sentence,of the Criminal Code
was not ordered although such measure was conceivable given the nature of the criminal

offence, the reasons for the judgment must always indicate why such measure was not ordered.

Section 268.
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[Pronouncement of the Judgment]
(1) The judgment shall be pronounced in the name of the people.
(2) The judgment shall be pronounced by reading out the operative provisions of the judgment
and disclosing the reasons for the judgment. Reasons for the judgment shall be disclosed by
their being read out or by oral communication of their essential content. Reading the operative
provisions of the judgment shall in each case precede communication of the reasons for the
judgment.
(3) The judgment should be pronounced at the end of the hearing. It must be pronounced no
later than on the eleventh day thereafter, or else the main hearing shall be recommenced.
Section 229 subsection (3) and subsection (4), second sentence, shall apply mutatis mutandis.
(4) If pronouncement of judgment has been postponed, the m%@és for the judgment shall, if
possible, be stated in writing beforehand. f@@
Section 268a. @C@Q @
[Probationary Suspension of Sentence; Warnin% v@f&entence@aﬁewed]
(1) If a judgment provides for the suspe?@é@sente‘ﬁ% probation or if the defendant is
warned with sentence reserved, the co all give ecisions designated in sections 56a to
56d and 59a of the Criminal Code@g@n ord i<<>:h shall be pronounced together with the
judgment. % @

| G O@ -
(2) Subsection (1) shall @mutananms if, in the judgment, a measure of reform and
prevention has been @nded@%@?obation or if, in addition to the sentence, supervision of
conduct is or@@%and t@un gives decisions pursuant to sections 68a to 68c of the
Criminal Code.
(3) The presiding judge shall inform the defendant of the meaning of probationary suspension of
the sentence or of the measure, of the warning with sentence reserved or of the supervision of
conduct, of the duration of the probation period or of supervision of conduct, of conditions and
instructions as well as of the possibility of revoking the suspension or imposing the sentence
reserved (section 56f subsection (1), sections 59b, 67g subsection (1) of the Criminal Code). If
the court gives the defendant instructions pursuant to section 68b subsection (1) of the Criminal
Code, the presiding judge shall also inform him that a penalty pursuant to section 145a of the

Criminal Code is also Service provided by the Federal Ministry of Justice
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in cooperation with juris GmbH — www.juris.de possible. The instruction shall, as a rule, be given
following pronouncement of the order pursuant to subsection (1) or

(2). If committal to a psychiatric hospital is suspended on probation, the presiding judge may
dispense with the notification regarding the possibility of revoking suspension.

Section 268b.

[Continuation of Remand Detention]

When passing judgment the court shall, proprio motu, decide on continuation of remand
detention or provisional committal. The order shall be pronounced with the judgment.

Section 268c.

[Information on a Driving Ban]

If a driving ban is ordered in the judgment, the presiding judgeg@%nform the defendant of the
commencement of the duration of the ban (section 44%@ction (3), first sentence, of the
Criminal Code). This information shall be given foll Jpron ent of judgment. If the
judgment is pronounced in the defendant’s ab@r@he shall @a ormed in writing.

Section 268d O @%; O\Q

[Instruction Where Preventive Detention @gewed] @©

If in the judgment a decision on w rto or %@ventive detention pursuant to section 66a
subsection (1) of the Cri% ode is @ rved pending a further judicial decision, the
presiding judge shall inst@he acc as to the subject matter of the further decisions as

¢
well as about the peri fime f@é%h the reservation applies.

| &
Section 269. @ @
ﬂ% NS

[Lack of Substantive Jurisdiction]

The court may not decline jurisdiction on the grounds that the case should be brought before a
court of fower rank.

Section 270.

[Referral to a Higher Competent Court]

(1) If after the commencement of a main hearing a court deems a court of higher rank to have
substantive jurisdiction, it shall, in an order, refer the case to the competent court; Section 209a,
number 2a, shall apply mutatis mutandis. The same procedure shall apply if the court considers

a timely objection by the defendant pursuant to Section 6a to be weli-founded.
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(2) In the order, the court shall name the defendant and the criminal offence pursuant to Section
200 subsection (1), first sentence.

(3) The order shall have the effect of an order opening the main proceedings. The possibility of
contesting the order shall be governed by Section 210.

(4) If the order referring the case to a higher court was made by a criminal court judge or a
court with lay judges, the defendant may apply, within a time limit to be determined when the
order is pronounced, for certain evidence to be taken prior to the main hearing. The judge
presiding over the court to which the case has been referred shall decide on the application.
Service provided by the Federal Ministry of Justice

in cooperation with juris GmbH — www.juris.de

Section 271. @)@®

[Record of Proceedings] f@@

(1) A record shall be made of the main hearing and Q@@by siding judge and, insofar
as he or she was present during the main@%@;@g, by tf@oegistry clerk. The date of its
completion shall be stated therein. O @ % 00

(2) If the presiding judge is prevented @gigning,most senior associate judge shall sign
for him. Where the presiding J’édg e only'@ gof the court, the signature of the registry
clerk shall suffice if the formg ' vented @ signing.

Section 272. ®@ &%

[Content of the Recor@i@®Q @@O

The record of in hear'& all contain:

1. the place and'the day of the hearing;

2. the names of the professional judges and lay judges, of the official of the public prosecution
office, of the registry clerk of the court registry, and of the assisting interpreter;

3. the designation of the criminal offence in the charges;

4. the names of the defendants, their defence counsel, the private prosecutors, the private
accessory prosecutors, the aggrieved persons asserting claims arising from the criminal
offence, the other persons involved, the statutory representatives, the legal representatives, and
the persons rendering assistance;

5. an indication that the hearing is being held in public or that the public have been excluded.
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Section 273.

[Additional Contents of the Record]

(1) The record shall indicate the course and the results of the main hearing in essence, and

shall show that all essential formalities have been observed; it shall also specify the documents

read out or the documents the reading of which was dispensed with pursuant to Section 249

subsection (2), as well as the applications filed during the course of the hearing, the decisions

given, and the operative provisions of the judgment.

(2) The main outcome of examinations at the main hearing before the criminal court judge and

in a court with lay judges shall also be included in the record; this shall not apply if all those

entitled to an appellate remedy have waived their right of appell@remedy or if no appellate

remedy has been sought within the given time limit. The &ding judge may order that

individual examinations be recorded on tape in order of s@ion, instead of recording the

essential results of the examinations. The tape is to b%ﬁ@@or %the registry with the files.

Section 58a subsection (2), first sentence, @u@@ntences@ee to six, shall apply mutatis
G
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(3) If it is important that an ocourrence@é main ng or the wording of testimony or of a

¢

statement be registered, the presi judge icio or upon application by a participant in
N

mutandis.

the hearing shall order that; @Dlete rec@ e made and that it be read out. If the presiding
judge refuses to make tr&er, -s, rt, upon application by a participant in the hearing,
shall decide. It shall @oﬁ\’ed ir@@gcord that the reading took place and that approval was
given or wheth@@if so,&)@bjections were raised.

(4) The judgment may not be served until the record has been drawn up.

Section 274.

[Probative Value of the Record]

Service provided by the Federal Ministry of Justice

in cooperation with juris GmbH -~ www.juris.de

Observance of the formalities required for the main hearing can be proved only by the record.
Only proof of forgery shall be admissible in respect of the content of that part of the record

relating to these formalities.

I

N/

5
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Section 275.

[Written Judgment; Official Copy]

(1) If the judgment including reasons has not been fully incorporated in the record, it shall be
placed on file without delay. This must be done no later than five weeks after pronouncement;
this time limit shall be extended by two weeks

if the main hearing lasted longer than three days, and, if the main hearing lasted longer than ten
days, by another two weeks for every ten days of the main hearing or part thereof. Once the
time limit has expired the reasons for the judgment may no longer be amended. The time limit
may be exceeded only if and so long as the court, due to a circumstance which cannot be
anticipated or averted in the particular case, has been prevented from observing it. The date of
receipt and any amendment of the reasons shall be noted by th@stw.

(2) The judgment shall be signed by the judges who parti ed in the decision. If a judge is
prevented from adding his signature, this fact, and t é&gson @ﬁore, shail be noted under

the judgment by the presiding judge and, if hOe i vented % doing so, by the most senior.

associate judge. The signatures of the lay ju re nqgre@;ed.

' Z ot
(3) The day of the sitting and the nam @the jud the lay judges, of the official of the
public prosecution office, of defe@ounsel of the registry clerk who took part in the

sitting shall be included in the%%@ent. @§
AN S

(4) Copies and extracts of ments@oe signed by the registry clerk and shall be stamped
with the court’s seal.&o @SO
W

5k



Communication Conférence internationale - Bangkok 29 mars:
Les fraudes commises par les responsables politiques

(par Pierre ESPLUGAS, Maitre de conférences de droit public - Université
Capitole Toulouse 1 - France )

Il'y a pres de trois semaines s’ouvrait devant le tribunal correctionnel de Paris un
procés dans lequel était mis en cause I'ancien président de la République francaise,
Jacques Chirac. L'objet de ce procés était de le juger pour une affaire d'emplois
fictifs : dans les années 1990 lorsque J. Chirac était maire de Paris, des chargés de
mission étaient officiellement employés par la mairie mais en réalité travaillaient pour
le RPR, parti politique dirigé par J. Chirac. Ce proces constitue un des derniers feux
des proces qui ont touché a cette époque tous les partis politiques frangais et des
élus de tout bord.

En effet, a partir de 1988 a été adoptée une série de lois destinées, sur le modéle
des pays scandinaves, a moraliser et a rendre plus trans nte la vie politique
et I’action des élus. 0 @
La France a été, sur ce plan, longtemps une démo
premieres législations sont apparues dans les gran

attardée. En effet, les
mo s a ce sujet bien

plus t6t, a la fin du XIXeme siecle pour la -Breta@@ﬁ 883) et se sont

étendues a partir des années 1960-70 dans@lupa grandes démocraties

(Suéde — 1966 -, Etats-Unis — 1972 -, Itah; E§§@g— 1985 -)

nées -1990 de la révélation de

s oc es de partis politiques et de

campagnes électorales. Ces @f ont @ é le plus souvent des marchés
publics truqués (par exempie, affaires comme les marchés publics

des lycées d'lle- de France, @/5? w@. bénéficiaires des marchés devaient
reverser 2 % du montant che @ les partis politiques représentés au sein

Le tournant en France résulte, dans |
nombreuses affaires de finance

du Conseil régional s rep 5n définie d’un commun accord en proportion
de I'importance du gro polmq
La révélation de ffair constitué une pression rendant inéluctable une

évolution de la lé tlon Cette évolution a été progressive : entre 1988 (lois du
11 mars 1988 adoptées sous l'impulsion du 1% ministre Michel Rocard et de son
conseiller le professeur de droit constitutionnel Guy Carcassonne) et 1996 est
intervenue toute une série de textes législatifs et réglementaires relatifs a la
transparence financiére de la vie politique et mettant en place un dispositif destiné
a réglementer le financement des campagnes électorales et des partis
politiques et a vérifier I'évolution du patrimoine d’élus et de dirigeants
politiques et du secteur public.

Au fil des réformes, ces textes ont durci progressivement la législation a tel point
que l'on peut se demander aujourd’hui si I'on n'est pas allé trop loin dans
I'encadrement de la vie politique. Les régles instituées ont créé en effet parfois un
formalisme excessif qui entraverait, pour une part, I'animation des campagnes
électorales ou 'action des élus.

Une réflexion porte donc aujourd’hui sur la recherche d’un équilibre entre le « trop
peu » antérieur aux années 1990 et le « trop plein » actuel. Ainsi, des propositions
de lois formulées par des commissions parlementaires et amorcées dans des textes



législatifs sont, concernant la question du financement de la vie politique, sur le point
d’assouplir ces régles.

Il reste que, pour I'heure, le droit encadrant la vie politique en France est aujourd’hui
trés contraignant. Il tend & sanctionner les fraudes commises par les candidats dans
le cadre des campagnes électorales (l), les fraudes commises par les partis
politiques (1) et les fraudes commises par les élus durant leur mandat (ll).

I. Les fraudes commises par les candidats dans le cadre des campagnes
électorales

Le coeur des régles encadrant une campagne électorale porte sur son financement.
Ces régles sont encore en cours d'évolution et continuent a susciter des difficultes
dans leur application (A.)

Les régles sur le financement ne doivent toutefois pas faire oublier des regles plus
classiques et anciennes destinées & assurer la moralité et la sincérité du scrutin.
Sur ce point, la France étant une démocratie apaisée et mature, leur application
révéle des cas de fraude plutét marginaux, si ce n'est foIhor& et ne révele plus

de difficultés juridiques majeures (B.) (2@

A. Les régles concernant le financement des cam s électorales

1. — L’établissement d’un compte de campagne nd@

Les régles instituées portent autour de I'établis nt d'un“document fondamental

aux éleCtions. Ce dernier est un
de li t tenu d'établir. Il retrace

ues eti,&nature de I'ensemble des
e de I e ion

qui est le compte de campagne des candi
document que chaque candidat (ou candi
I'origine de I'ensemble des recettes
dépenses engagées ou effectuées e

Le compte de campagne est soul des r@gs ormelles et comptables strictes :

- Il doit étre en équilibre ou e%: taire e ut présenter un déficit (méme trés
<

- Il doit étre géré par une onne % au candidat, un mandataire financier (qui

peut étre une personne sique \e association de financement).

- I doit étre certifié un table agréé, membre de l'ordre des experts-
comptables, sou%@e de du compte et de l'inéligibilité d'un an du candidat
concerne.

Parmi les recettes, figurent les dons (dont le montant est evalué en France en
moyenne autour de 15-20 %). Les dons des personnes physiques sont plafonnés
a 4600 € (ce qui est assez bas). Le montant total de ces dons en espece ne peut
excéder 20 % du montant des dépenses.

Les dons des personnes morales, donc notamment des entreprises, sont
interdits.

Ces limitations ou interdictions particuliérement rigoureuses ont été instituées
naturellement dans le but d’éviter toute corruption et « renvoi d’ascenseur » de la
part du candidat devenu élu.

Les avantages en nature, c'est-a-dire 'ensemble des prestations gratuites mises a
disposition d'un candidat mais qui ne donnent pas lieu a reglement (par exemple,
prét d’un local, d’un véhicule), ne sont pans en tant que tels interdits

o
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Toutefois, s'agissant d’avantages en nature d’'une personne physique, son montant
doit étre reconstitué et réintégré dans le compte de campagne.

S’agissant d’'un avantage en nature émanant d’'une personne morale (par exemple,
utilisation de tout moyen matériel d’'une collectivité territoriale — véhicule - dont le
candidat est déja I'élu), celui-ci est assimilable a un don, donc interdit. (Cela donne
lieu & des scénes cocasses ol I'on voit, au cours d’'une méme journée, un €lu se
rendre & une manifestation liée a sa fonction avec la voiture de la collectivité, puis
prendre une autre voiture, généralement de location, s'il se rend ensuite a une action
de campagne).

Au final, dans ces conditions, I'essentiel des recettes résulte des apports personnels
des candidats, les sommes provenant soit de leur patrimoine personnel, soit
d’emprunts bancaires.

Quant aux dépenses, ce sont celles dont la finalité est ['obtention des suffrages des
électeurs (location d’'un local de campagne, achat de matériel, dépenses de
personnels, dépenses de communication - pour I'anecdote, blication d’un livre
par un candidat ne saurait étre nécessairement regardéé€ comme une action de
fbilan positif du mandat de

9

-
-
7

»\b
Sont considérées comme des dépenses de campagne Uniq t celles engagées

£ savoir si le voyage au
Chili de la candidate socialiste a I'élection p entiellg% 2007, Ségoléne Royal,
pour soutenir la future présidente Michele Bachelet, p% it/étre comptabilisé comme
une dépense de campagne).
On comptabilise les dépenses un a ant@e@ﬁon. Le contrble des dépenses

L. \ . < P
porte donc sur une période tres lo , Qui C e toute la campagne électorale et
méme souvent en pratique bie la. @
(On notera que les dépensg rres t a la publication dans la presse de
nombreux articles favorabl aca ure d'un candidat ne constituent pas des

dépenses électorales, le anes deypresse étant libres de rendre compte de la
campagne des diﬁérera%% Qndi@omme de prendre position en faveur de I'un
d'entre eux).

(Un débat, non t €, ali France en ce moment, pour savoir si les dépenses
engagées dans levcadre des élections primaires a I'élection présidentielle de 2012,
ouvertes a tous les sympathisants de gauche et organisees par le Parti socialiste,
doivent étre considérées comme des dépenses électorales (ce qui aurait pour effet
de grever de maniere sensible le compte du candidat élu) ou, au contraire, doivent
étre appréciées comme de simples dépenses de pré-campagne électorale.)

Le grand apport des lois intervenues a partir de 1988 est que ces dépenses sont
plafonnées et remboursées pour partie a hauteur de la moitié du plafond (sauf
pour les candidats n’ayant pas dépassé 5 % des suffrages exprimés).

Le dépassement de ce plafond entraine le non remboursement des dépenses
de campagne et, sauf pour I'élection présidentielle, 'inéligibilité du candidat.

Par exemple, pour I'élection présidentielle, le montant du plafond autorisé en 2007
était de 16 M 166 000 € pour tous les candidats présents au premier tour de scrutin
et s'élevait a 21 M 594 000 € pour les deux seuls candidats présents au second tour.
Ces montants sont assez importants. Pourtant, depuis que cette législation est en
vigueur, il est probable que des candidats aient dépassé ces seuils. Pour autant,

(W
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dans la rectification du montant des dépenses de campagne, le Conseil
constitutionnel, chargé de contrdler les comptes, a fait preuve de mansuétude, pour
certains de laxisme, a 'égard de certains candidats (J. Chirac et E. Balladur en 1995,
les rapporteurs ayant conclu au rejet des comptes notamment en raison d ‘un
dépassement du plafond pour I'un, pour non justificatifs de sommes en liquide, peut-
étre provenant de rétro-commissions dans un contrat de vente d’armes avec le
Pakistan pour 'autre) et d’'une réelle rigueur a I'égard de candidats moins en vue (J.
Cheminade en 1995, B. Mégret en 2002 dont les comptes ont été rejetes).

(Pour I'élection des députés, le plafond est fixé a 38 000 € par candidat mais ce
montant est majoré de 0,15 € par habitant dans la circonscription (en moyenne, une
circonscription compte 125 000 habitants, soit un plafond de 56750 €)).

2. Le contrdle des comptes de campagne et les sanctions
Le compte de campagne des candidats aux élections est systématiquement contrdlé
par la Commission nationale des comptes de campagne et des financements

politiques (CNCCFP).

Cette derniére a le statut d'autorité administrative indéper%éﬁte (c’est-a-dire une
autorité de I'Etat mais indépendante du gouvernement). @
La Commission comprend neuf membres (nommeés p q ans par décret) dont
trois membres du Conseil d'Etat, trois membres d our é%cassation, trois

membres de la Cour des comptes. ©

SR,
Il lui revient d'approuver ou, (aprés procéc contradictoire,) de rejeter ou de
réformer les comptes de campagne. f@ K
Elle est tenue de se prononcer dan Six &@%u dép6t des comptes de
campagne. Passé ce délai, les compt@) nt repute: approuves

Les conséquences de la tra ®ion d ogles relatives au financement des
campagnes électorales sont to a foe ses et séveres :
- Le rejet du compte de cz moa <>

Toute violation des reglgsy relative financement des campagnes electorales
n'entraine pas systém g@jet du compte de campagne. La Commission
dispose donc d'une i are d'ap ation.

Depuis 1995, Ia missioh_dés comptes de campagne s'est montrée, dans un
premier temps, assez sévére (en raison, par exemple, de 'absence de mandataire
financier, de la présentation d’'un compte de campagne en trés léger déficit, de
'absence de justificatifs de paiement).

Dans un second temps, sa jurisprudence a évolué vers un plus grand libéralisme.
Ainsi, par exemple, le fait qu'un candidat ait bénéficié d'avantages en nature
consentis par une collectivité publique n'a pas pour effet d'entrainer necessairement
le rejet du compte ou l'inéligibilité du candidat. Cette Commission tient compte des
circonstances de l'espéce et notamment du caractére modique de ['avantage
consenti. De plus, le compte n'est pas rejeté si la réintégration de la dépense
correspondant a cet avantage en nature n’entraine pas un dépassement du plafond.

En revanche, dans tous les cas ou un dépassement du plafond des depenses
électorales a été constaté, le candidat est tenu de verser au Trésor public une
somme égale au montant du dépassement.

- Des sanctions électorales

ii\Q



Apres réformation ou rejet d'un compte, la CNCCFP doit saisir le juge de I'élection.
Le role de ce dernier est de rechercher s'il y a lieu ou non de prononcer l'inéligibilité
d'un candidat et, dans l'affirmative, s'il s'agit d'un candidat élu, d'annuler son élection
et de le déclarer démissionnaire d'office (on notera donc que le juge n'a pas a se
prononcer sur la décision de rejet ou de réformation du compte).

Pour déterminer le juge de I'élection compétent, on distingue classiquement entre les
élections nationales (présidentielle, Iégislatives, sénatoriales, opérations
référendaires nationales) pour lesquelles le Conseil constitutionnel est compétent
et les élections locales pour lesquelles la juridiction administrative est
compétente (municipales, départementales — cantonales, régionales et, sans que
cela soit une élection locale, les élections européennes pour lesquelles le Conseil
d’'Etat est compétent).

En cas de rejet de comptes de campagne, la sanction est I'inéligibilité pour un an.
Toutefois, depuis 1996, le juge de I'élection peut tenir co de la bonne foi du
candidat (sauf pour les élections Iégislatives mais cet oubli @ train d’étre réparé

par le vote d'une loi organique). Cette notion de « bo oi » reste cependant
interprétée trés restrictivement par le juge de I'électi event seulement de la
bonne foi des circonstances tirées d'une irrégulari&@ linsu~du candidat, de la
modicité des sommes utilisées, de fausses indicatj donné ar la préfecture, ou
de l'imprécision des régles relatives au financg : A

- Des sanctions pénales sont égalem vues @s textes (amende, voire
peine de prison d'un an) mais, étant d la ri es conséquences du rejet

d'un compte de campagne (non rem seme versement au Trésor public du
montant des sommes dépassant Ie@ ond), I e n‘applique que trés rarement de
telles sanctions. @

\ A @. o |
B. Les regles destinées a rer I@ahte et la sincérité du scrutin
Il ne s’agit pas ici de dre un pa a complet de toutes les régles destinées a
assurer la moralité et 8érit%§crutin. La législation francaise est, de ce point
de vue, séculaire agzt plete @ surcroit, globalement respectee.

Ainsi, le droit fra%gais comporte toute une série d'incriminations tendant a éviter
toute pression abusive sur I'électorat :

Par exemple, pour ce qui est des procédés illicites durant la campagne, sont
interdites les publicités commerciales, par voie de presse ou d’affichage, 3 mois
avant le scrutin (sous peine de 75 000 € d’amende).

De méme, afin d’éviter le mélange des genres entre I'action d’un élu déja en place et
le fait pour ce méme élu de solliciter le suffrages des électeurs, une collectivité
publique ne peut, 6 mois avant le scrutin, faire la promotion de ses réalisations. Cette
interdiction est assez contraignante car on pourrait trouver légitime qu’un élu soit en
mesure de valoriser son bilan a la téte de la collectivité.

Les propos injurieux ou outrageants, que I'on peut voir surgir en période électorale,
sont régis par le droit commun de la diffamation méme si la Cour européenne des
droits de 'homme a admis gu’en de telles circonstances, la vivacité des propos est



plus tolérable que dans les circonstances habituelles (CEDH, 11 avril 2006, Brasilier
¢/ France).

Pour ce qui concerne les procédés illicites au regard de la sincérité du scrutin,
les procédés sont multiples, l'imagination des fraudeurs n’ayant pas de limites.
Notons que le code électoral édicte une incrimination générale punie d'une
amende de 15 000 € et/ou d’un emprisonnement d’un an pour tout acte frauduleux
dont l'effet est de porter atteinte a la sincérité du scrutin, d’'empécher les opérations
du scrutin, de changer le résultat.

Il est également prévu par le code électoral des incriminations spécifiques punies
d’'amendes et/ou d’emprisonnement pour certains types d’actes frauduleux comme le
fait de faire voter des électeurs non inscrits sur une liste électorale (affaire des
électeurs fictifs corses qu’a fait voter le maire de Paris Jean Tibéri pour les elections
municipales de 1995 et les élections législatives de 1997), faire des fausses
procurations, faire des dons ou des promesses d’avantages particuliers en échange
du vote ('avionneur Serge Dassault pour les élections males a Corbeil en
2008), toute violence et menace pendant le vote, tout pro visant a dénaturer le
résultat (cas, qui a eu un certain retentissement, d’'un ent du bureau de vote a
Perpignan lors des élections municipales de 2008 quiavait ca@es suffrages dans
sa chaussette).
A B

&
il constitutionnel ou la

juridiction administrative, a le pouvoir d’a
le fait toutefois que si I’écart de voi
restreint. Il reconstitue alors le rés
frauduleux et n'annule I'élection quedsiia rectifi n modifie le résultat final.

En conséquence, si le différde voiso est important, le juge n'annule pas
I'élection quelque soit la grayit& dir vic entaché les opérations électorales. On
peut donc reprocher a ce systeme d’irﬁ% er en quelque sorte une prime a la fraude.
Le juge de l'élection eéq@té n pas de la régularité du scrutin, mais, de

soall
SI Jug@
maniére moins ambitisuse, de incérité de ce scrutin. On peut estimer le
systeme francais, d pointkj e, bien prudent et timide.

Il. Les fraudes commises par les partis politiques

Le général De Gaulle avait fondé la Véme république en voulant en « finir avec le
régime des partis ». Le paradoxe veut que ce soit précisément ce régime qui, pour la
premiére fois dans I'histoire constitutionnelle frangaise, les reconnait officiellement en
leur donnant un statut constitutionnel et Iégislatif.

La philosophie de ce statut est finalement la méme que pour celle des campagnes
électorales : les partis politiques sont désormais aidés financierement mais, en
contre partie, ceux-ci sont, dans un souci de transparence, strictement encadres.

L’aide financiére attribuée par I’'Etat comprend deux parts :

- La premiére fraction de l'aide publique est attribuée aux partis qui ont présenté
des candidats ayant obtenu chacun 1 % des suffrages exprimés dans au moins
50 circonscriptions lors des élections législatives (soit 1, 63 € par voix), (cette
part est diminuée si les partis ne respectent pas la parite entre les femmes et les
hommes).
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Cette répartition est effectuée proportionnellement au nombre des suffrages obtenus
au premier tour de scrutin par chacun des partis concernés.

- La seconde fraction de l'aide est attribuée aux partis en proportion de leur
nombre de membres au Parlement (soit 44 000 € par parlementaire et par an).

Le montant des aides publiques s’est élevé en 2010 a prés de 75 M €.

Concernant les dons des personnes physiques, ceux-ci sont autorisés a
concurrence de 7 500 € par an, par formation politique. (lls sont pergus par un
mandataire financier spécialement habilité a cet effet.)

Les dons des personnes morales, a I'exception de ceux des partis politiques (v.
infra) sont prohibés.

Cependant, s’agissant des dons des personnes physiques, un mécanisme légal, mis
en particulier en lumiere lors de la campagne présidentielle de N. Sarkozy de 2007,
permet de contourner la législation. D’une part, une personne physique souhaitant
donner une somme superieure a 7500 € peut donner cette somme a d'autres
personnes physiques tierces, a charge pour elles de la reverser au parti politique en

question
D’autre part, des personnalités d'un parti politique peuven(&er un autre parti (Que
I'on a qualifié de « micro-parti ») qui n’a d’autres foncti e de recevoir des fonds

a charge pour ce micro-parti de reverser tout ou p de sommes au parti
principal. Il y a sans doute la une lacune dan %gi%i@ que la CNCFPP
recommande de combler.

PN
La principale sanction a 'encontre d’'un p n'ap falt a ses obligations est
la suppression ou I'amputation de I’ publi as\\Toutefois en pratique, une
telle sanction n’a a ce jour été prise qu’ ncontre partls marginaux d’outre-mer.

¢

lll. Les fraudes commises pa(g]

Afin de prévenir et de sanctio % S fraue@ commlses par les élus, le droit francais
oblige ceux-ci a une déclara e su patrlmonlale (A.)

Concrétement, cest a caS|o procédures publiques, notamment de
commandes publlqueg(} @@peuvent commettre des fraudes (B).

A. L’évaluation % |tuat|¢$§%atrimoniales de responsables politiques

Sur le modéle des Etats-Unis (en 1978) ou de I'ltalie (en 1982), la France a adopte,
a son tour, en 1988 une législation destinée a assurer la transparence et a vérifier
I'evolution de la situation patrimoniale d'élus, titulaires de fonction et, depuis 1995,
de certains dirigeants du secteur public.

Le systeme original mis en place repose sur l'obligation d'une déclaration de
patrimoine a laquelle sont soumis les intéressés aussi bien au début de leur
mandat ou de leur entrée en fonction qu'au terme de leur mandat ou au
moment de la cessation de leur fonction.

C'est ici la mesure essentielle qui permet d’apprécier une variation du
patrimoine entre le début et la fin de I'exercice du mandat ou de la fonction et
ainsi de mesurer si un responsable politique s’est enrichi au cours de I'exercice de
son mandat ou de sa fonction.

On évalue a 4 000 le nombre de responsables politiques soumise a I'obligation de
déclarer leur situation patrimoniale :

b



Ce sont en particulier les candidats a I'élection présidentielle, les membres du
Parlement, les membres du Gouvernement, les titulaires d’'un mandat exécutif local
(président de région, de département, d'une commune ou groupement de
communes de 30 000 habitants, adjoints aux maires d’une ville de plus de 100 000
habitants).

La déclaration de patrimoine doit comporter des « renseignements personnels »
(régime matrimonial, profession du conjoint, montant et origine des revenus mais
cette mention est facultative), ainsi que des « indications générales » (mention de
I'ensemble des biens avec les justificatifs tels que la déclaration d'ISF, les actes
notariés, attestations bancaires).

Pour les déclarations de fin de mandat ou de cessation d'une fonction au
Gouvernement, doivent étre mentionnées les opérations ayant affecte la
composition du patrimoine — achats, ventes, emprunts contractés — et les
variations du patrimoine doivent étre justifiées.

Ces déclarations se font sous Tlautorité d'une « Co%ﬁ%ssion pour la
transparence financiére de la vie politique » qui a son sj¢ge“au Conseil d'Etat.
Elle est composée, d'une part, de trois membres deA (le vice-président du
Conseil d'Etat, président, le premier président de la de ca‘&%’:\tion, le premier
président de la Cour des comptes) et, d'autre part iX me s titulaires et six
membres suppléants nommés par décret (4 ¢ lers d! , 4 conseillers a la
Cour de cassation, quatre conseillers ma?tresG Cour comptes).

En cas de variation inexpliquée de patri , cett% mission transmet son
dossier au parquet qui peut ensuite, bas @ es éléments, ouvrir une

information judiciaire, par exemple po% rruption. ;
Les personnes qui ont négligé confor@ aux obligations de déclaration de
leur situation patrimoniale ent inéligibilité temporaire d'un an aux
fonctions exerceées ainsi I'abs& de remboursement forfaitaire des
dépenses électorales. @ @o

Q

Ce systeme foncti en pr ‘ﬁ%e bien en ce sens que les élus s’y conforment
(on note peu gibilite ononcées pour non transmission des données
obligatoires) mais” pourrait étre amélioré afin de vérifier la sincérité des
informations, les pouvoirs d’investigation de la Commission pour la transparence
financiére de la vie politique étant a cet égard limités.

B. Les fraudes commises par les élus dans les procédures publiques

Le droit francais a été longtemps défaillant pour prévenir et réprimer les fraudes
commises par les responsables politiques une fois élus. Le tournant resulte en
particulier d’'une loi trés connue dite « Sapin » du 29 janvier 1993 relative a la
prévention de la corruption et a la transparence de la vie économique et des
procédures publiques.

De I'ensemble des textes en vigueur, émerge un principe fondamental, d'ailleurs
expressément consacré dans le code pénal de 1993, correspondant & un devoir
de probité des élus et des agents publics.

En ce sens, ces élus sont soumis tout d’abord au régime général des infractions
de droit commun comme notamment les délits de :



- « Abus et recel de biens sociaux » (celui-ci se déduit de l'abus de confiance
défini comme le fait par une personne de détourner, au préjudice d'autrui, des fonds,
des valeurs ou un bien qui lui ont été remis et qu'elle a acceptés d’administrer.

L'abus de confiance est puni de trois ans d'emprisonnement et de 375 000 €
d'amende.

Ce délit peut étre commis par des élus dans le cadre de la gestion de sociétes
d’économie mixte locales ou d’associations para-administratives).

- « Corruption » (ce délit est a double face avec, d'une part, la « corruption
passive » du corrompu : ce dernier est celui qui détient le pouvoir et accepte ou
sollicite un don ou un avantage quelconque en contrepartie d'un acte entrant dans sa
mission et qu'il accomplit favorablement pour le corrupteur; d'autre part, la
« corruption active » du corrupteur : ce dernier est celui qui remet ou propose le don
ou l'avantage en échange du service rendu par I'élu vénal.

Ce délit est puni de dix ans d'emprisonnement et de 150 000 euros d'amende.)

- Trafic d'influence (ce délit a une finalité différente de la co on. Etre l'auteur de
trafic d'influence suppose l'abus de son influence réelle ou osée en vue de faire
obtenir un contrat. Le trafiquant se présente donc corg@m intermédiaire entre le

bénéficiaire potentiel et le destinataire de cet abu pa de « trafic actif »
lorsque linitiative est prise par un particulier qu%@ﬁde personne influente
d'en abuser. On parle de « trafic paSS|f » lors itiative € pnse par la personne
influente. Les sanctions sont les mémes que e delltorruptuon

Mais surtout ont été édictées des incr@ons %ﬁflques aux élus. Cest le
cas des délits de:

- Prise illégale d’intérét (défini c le faitpour notamment un élu, d’avoir un
intérét quelconque dans une @a |se ou s une opération dont il a la charge

d'assurer la surveillance
d'emprisonnement et de 75
(A la suite du soupcgon
engendré par ses rap
L’Oréal, des propo

Ce délit est puni de cing ans
uros
confh eret concernant un ministre, Eric Woerth,

é\/ec ncupale propriétaire du groupe de cosmeétiques

rmulees en janvier 2011 par le vice-président du
Conseil d'Etat, %% arc @e afin notamment de mieux prévenir les conflits
d’intéréts par I ation d’'une « déclaration d’intéréts » des ministres et de leurs
directeurs de cabinet lors de leur entree en fonction).

- Le délit d’imprudence (ce délit correspond a des hypotheses de plus en plus
fréquentes de mise en en cause d'un élu parce qu’il a manqué a une obligation de
prudence et de sécurité. L'exemple caricatural est celui du panneau de basket qui
s'effondre sur des éléves et qui aboutit a la mise en cause du maire qui a la charge
de I'équipement des écoles communales. Ces hypotheses sont pourtant moins bien
fréquentes que ne le croit 'opinion populaire. En effet, la loi du 10 juillet 2000 dite
« Loi Fauchon » tend a restreindre le champ d’application de la responsabilité pénale
des élus en pareil cas. Le principe est que la responsabilité de I'élu ne peut étre
engagée que s'il a violé de fagon délibérée une obligation particuliére de prudence
ou de sécurité prévue par la loi ou le réglement ou sl a commis une faute
caractérisée qui expose autrui @ un danger d’'une particuliére gravité que I'élu ne
pouvait ignorer).



En fait, c’'est dans le droit de la commande publique qu'existent les infractions les
plus spécifiques aux élus.

Le droit de la commande publique est principalement constitué du droit des
contrats de marchés publics et du droit des conventions de délegation des services
publics.

Tout d’abord, la sanction en cas de procédure viciée (par exemple pour non
respect des procédures de publicite, absence de mise en concurrence) est
Pannulation du contrat par le juge du contrat qui est le juge administratif. Cette
annulation peut étre obtenue soit avant méme la conclusion du contrat par une
procédure en référé dite de référé pré-contractuel, soit une fois le contrat conclu
par un recours au fond dit de plein contentieux.

Ces recours offrent toutefois une satisfaction aléatoire pour le requérant (en
pratique l'entreprise évincée). Il suffit en effet pour la personne publique de
reprendre la procédure et d’écarter au final de nouveau la société requéerante.

S'agissant des sanctions pénales, a été mis en place en1991 le délit de
favoritisme ou d’octroi d’avantages injustifiés.

L'objet de ce délit est de procurer un avantage injustifi¢7a”autrui par un acte
contraire aux régles des marchés publics ou du droit délégations de service
public. %

Ce délit est puni de deux ans d'emprisonnement et de @@amende.

g biens sociaux, une
jurisprudence de la Cour de cassation consi srescription ne court qu'a
partir du moment ou les faits délictueux ont 1t3/et non a partir de celui

ou, comme pour une infraction classique Mmis.

Toutefois, cette question est discutée@u regard;du principe constitutionnel de
sécurité juridique et plus précisé de pre ilité du délai de prescription tel
que fixé par la loi. Ainsi, ce a fai jet d'une question prioritaire de

constitutionnalité actuellemerit&; étud<> ant la Cour de cassation avant d'étre
éventuellement transmise nseil itutionnel.

fraudes des respg sp I@y s est complet et a priori efficace. Cet arsenal
a permis la te de nombreux procés aboutissant a des condamnations,
annulations d’élection ou inéligibilités de ces responsables.

Qg) ¢
. o L. .
En conclusion, u:ﬁﬁoxe S@§e: I’arsenal législatif pour lutter contre les

Pourtant, la confiance des citoyens envers les politiques est plus douteuse. Un
sentiment diffus existe selon lequel les responsables politiques profitent de leur
mandat ou fonction pour s’enrichir.

Par le passé, des lois d’amnistie votées au début des annees 1990 apres
I'adoption des lois de financement de Ia vie politique ont entretenu I'idée d’un auto-
blanchiment de la classe politique. Plus récemment, en mars 2011, le report du
« procés Chirac », le jour méme de son ouverture, en raison d'une question
prioritaire de constitutionnalité concernant 'absence de prévisibilité de la loi sur le
délai de prescription en matiére d'abus de biens sociaux, n'a pas envoyé un signal
rassurant.

La prochaine bataille n'est donc pas juridique mais avant tout psychologique : elle
suppose que les responsables politiques gagnent la confiance de leurs
administres.

b
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Criminal Procedure: Comparative Aspects - Adjudication

The contrast between adversarial and inquisitorial styles of conducting the criminal
process becomes most evident at the trial stage. In inquisitorial systems, the trial is
typically dominated by the presiding judge, who selects and calls up the evidence to be
presented at trial, makes procedural rulings as necessary, and interrogates defendants,
witnesses, and experts. In adversarial systems, the judge's role is limited to presiding
over the parties’' presentation of the evidence. Advantages and disadvantages of either
system have long been the subject of scholarly debate. To some extent, the difference
between the modes of trial is technical rather than substantive: as long as the court as
well as the parties have the right to question witnesses, the sequence of interrogation is
of little relevance. Yet there is one basic difference between a rial and inquisitorial
systems that relates back to differing definitions of th% q&se of the process: the
inquisitorial judge has the responsibility of making certai t a complete account of the
relevant facts is given in court so that the verdic@> bg ba@m "the truth"; in the
adversary system, by contrast, the finder of%@ecides@ge factual basis as it is
presented by the parties, and neither th@ nor the<> iy have the right to probe into
em

the factual background or (in most s) to@p roduce evidence on their own

In inquisitorial systems, thJ has te freedom in evaluating the evidence. The

- - O
initiative.

French Code of Crimi ocedur %éves the judgment on guilt or innocence to the
"internal conviction’@mgcon@on) of the judges (French CCP, art. 427; cf. StPO, §
261; ltalian rt. 19% is means that there are, in principle, no rules of law
determining the weight to be given to particular items of evidence. As a further
consequence of the court's independent duty to determine the truth, the court cannot be

bound by parties' factual admissions or stipulations.

Inquisitorial and adversarial systems also typically differ with respect to the relationship
between pretrial and trial proceedings. Systems that place great emphasis on the
adversarial presentation of evidence tend to shield the trial process from being
influenced by the results of the pretrial investigation—only what is presented and
discussed at the trial can form the basis of the judgment. Inquisitorial systems, on the
other hand, are much less adamant in keeping the various stages of the process

separate, because they regard the trial as the culmination of a continuous effort at

7



determining the "truth." Thus, a French or Dutch fawyer would not regard it as a
violation of procedural principle that a witness's prior police testimony can be introduced
at the trial by reading from the police transcript in the absence of the witness; and this
is indeed common practice in both countries’ lower criminal courts (Frase, 1999, p. 174;

Swart, p. 298).

Beyond these characteristics, it would be misleading to say that continental systems
universally adhere to a strict inquisitorial style of proceeding. On the contrary, a closer
look reveals a great variety of trial styles, some of which are surprisingly similar to the
common law trial. One can, in fact, determine an advance of the adversary trial mode
on the continent, for which several explanations can be given. On the one hand, "trial
by combat" is attractive to skilled and competitive lawyers e here; on the other
hand, the European Convention on Human Rights, whichfh@%en adopted by virtually
all European countries, guarantees certain trial rights @I of th%ommon law style,
(
most importantly the defendant's right to prese%@idenceﬁ@s defense and to
Rights and Basic Freedoms of Nov. 4, w rt. 6 se%%
the European Court of Human Ri%ﬁ Strast@ , which tends to give broad
interpretations to the clauses of @ Conve@%ohas indeed cast doubt upon the

@

continued permissibility of so ditiona@@tices of inquisitorial systems in the light

confront witnesses against him (European ntion 0{1@ & Protection of Human
S
3 lit.

d). The jurisprudence of

of the European Conventi rial ri @ee, e.g., Unterpertinger v. Austria, Reports of
Judgments and Decisi <DSeries@?\lr. 110 (1987); LLldi v. Switzerland, Reports of

closest to th totype éfgzhe inquisitorial model. The Code of Criminal Procedure

Judgments ar;%’lj?@% ns, Sefri , Nr. 238 (1992)). French criminal procedure is still
confers upon the presiding judge discretionary authority to take, "on his honor and
conscience,” all measures he or she deems useful to discover the truth (French CCP,
art. 310). When the formal document of accusation has been filed by the prosecutor,
the presiding judge reviews the evidence gathered before trial. In addition to witnesses
suggested by both parties, he or she can have any other witnesses called, can appoint
experts and have physical evidence produced. It is the presiding judge who interrogates
the defendant and all witnesses. Members of the court may ask additional questions

(French CPP, art. 311) whereas the parties are limited to suggesting additional

questions but may not themselves examine witnesses (French CCP, art. 312).
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In the most serious cases, tried before a mixed court of three professional and nine lay
judges (the cour d'assises), the presiding judge formulates the specific questions for the
court to answer (French CCP, art. 348). Since the professional and lay judges
deliberate on the verdict together, the presiding judge also has ample opportunity to
explain the law and advise the other judges on the evidence behind closed doors. The
presiding judge's role is even greater in the lower courts, where he sits alone or
together with two associate professional judges (French CCP, arts. 398, 398-1, and

523); these courts handle over 99 percent of criminal trials (Frase, 1999, p. 163).

In Germany, the great majority of cases are decided by a single professional judge, who
can impose penalties of up to four years imprisonment (Gerichtsverfassungsgesetz in
der Fassung der Bekanntmachung vom 9. Mai 1975 (Bunde etzblatt 1975 |, p.
1077), § 24 sec. 2). More serious cases are adjudicated by %)courts of professional
judges and lay persons sitting and deliberating together @ Dubber, pp. 556-567). As
in France, the court is responsible for having all rel Bvid vailable at the trial
(StPO, § 244 sec. 2). Parties can, however, bfi eir own @%sses and experts, and
the court must hear them unless it can d}e in ad 0 hat their testimony will be
irrelevant or duplicative (StPO, §§ 2 ec 3, The presiding judge initially
interrogates the defendant (if he o@@ wnshe <>tesnfy) witnesses, and experts. In
that interrogation, the dossm:@7 e pre @ vestigation, assembled by the public
prosecutor and submitted (@ plays an important role: the presiding judge
frequently confronts wi es with H%r statements contained in the dossier and asks
them to explain ¢ ictions @veen their trial testimony and what they had earlier
told the poli%;@ the p@tor. The other judges as well as counsel for the
prosecution and the defense have the right to ask additional questions. The court can
reject parties' questions only if they are inappropriate or irrelevant (StPO, § 241 sec.
2)—a standard that German courts have interpreted narrowly ( Judgment of the Federal
Court of Appeals of April 22, 1952, 1 StR 96/52, 2 BGHSt 284). In routine cases,
parties tend to make sparing use of their right to ask additional questions; yet in
contested cases, the defense may employ the right to interrogate prosecution witnesses
to much the same effect as an Anglo-American cross-examination. At the end of the
trial, the prosecution and the defense sum up their views of the evidence, and the
defendant has the opportunity to speak last. As in France, professional and lay judges
deliberate together. A two-thirds majority is required for conviction (StPO, § 263). Given

the composition of German mixed courts (one, two, or three professional judges sitting



with two lay judges), this means that lay judges can in any event block a conviction if

they vote together.

In Spain, it is the parties who primarily determine what evidence will be presented at the
trial (LEC, art. 728), but the court can add evidence to the extent it regards such
evidence as necessary for proving one of the offenses listed in the formal accusation
(LEC, art. 729 No. 2). The allocation of roles is similar with respect to the actual
presentation of evidence: examination and cross-examination by the parties is the
primary method of taking oral testimony. The presiding judge can, however, not only
reject misleading and irrelevant questions (LEC, art. 709 sec. 1), but can also change
the sequence in which witnesses are interrogated and ask additional questions (LEC,
arts. 701 sec. 6, 708). The presiding judge thereby fulfills his or ole as the guardian
of the proceedings and of their orientation toward deter%%@ﬂe truth (LEC, art. 683).
Even apart from these remnants of the inquisitorial pro@paﬁy d%:ination of the trial
is of lesser relevance in Spain than in common Ia%@%dﬁ;ﬁo@%@ause the results of

judicial pretrial investigations can filter throughi e trial S and form the basis of
the judgment, especially when a witness'y estimony eﬁ' tes from his or her earlier
statements (LEC, art. 714). @ @
) o

A similar structure exists in | ere, sin§989, the trial is supposed to be party-
dominated and strictly sep frometrial process. It is the parties who present
lists of evidence to be , and itcissthey who examine and cross-examine witnesses
(Italian CCP, arts. 4523). B@he presiding judge can strike manifestly superfluous

withesses fr @ list & CCP, art. 468 sec. 2), reject irrelevant lines of
questioning (Italian CCP, art. 499 sec. 6), ask additional questions of witnesses and
experts (ltalian CCP, art. 506 sec. 2), and can even, "if absolutely necessary," order
additional evidence to be taken (ltalian CCP, art. 507). The supposed strict separation
between pretrial and trial proceedings has not survived the very first years after the
reform of the ltalian criminal process: the law and the jurisprudence of the courts have
since permitted the introduction of pretrial statements under more and more liberal rules

(see ltalian CCP, arts. 510-513; Grande).

The examples of Spain and Iltaly demonstrate how resistant the inquisitorial heritage is
to efforts to inoculate it with elements of a foreign system; they also show to what

extent procedural practice is shaped by the traditions and attitudes of the lawyers
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involved rather than by the letter of the law. On the other hand, adherence to certain
basic tenets of the inquisitorial process, in particular the quest for the truth as the
overriding purpose of the process, is obviously compatible not only with a recognition of
defendants' rights, such as the presumption of innocence and the privilege against self-
incrimination, but also with procedural features commonly associated with the adversary
trial, such as party examination of witnesses and the defendant's right to confront
witnesses against him. It seems that the choice among procedurai styles is of much
lesser importance for the "quality" of the process than has long been assumed; what is
important is an effort to respect parties' individual rights even in light of systemic and

political pressures toward greater efficiency and speed.

Trial and sentencing. In common law countries, trial and se ng are kept strictly
separate. Sentencing hearings usually take place a fewye{%after the defendant has
been found guilty. In continental systems, by contrast, @% of bo@hbguilt and sentence
(
are argued and decided upon in one single trial: t%@urt’s juﬁi@]t at the end of the
trial includes a finding on the issue of guilt there i onviction, the sentence.
Consequently, no distinction is made b @ewdencé\\\%ant to guilt and evidence
relevant to sentence; even sensitive ation c@ rning the offender's personality
and prior offenses is admissible a&tnal b e of its impact on sentencing. The
unitary trial, though saving tim% ates a @oer of problems. Material relevant to the
sentence can be prejudici the d @nt, and in contested trials the focus is often
so much on the issu ilt tha <>determination of the sentence may not be based
on sufficient arg %}and inf ion. The continental tradition of conducting a unitary
trial has neve %ss surv academic criticism, and even those systems that have
adopted Amerlcan-style adversary trials have not seriously considered the introduction

of separate sentencing hearings. This may be an area in which vested bureaucratic

interests in efficiency are too strong to be overcome by considerations of fairness.

Juries and lay judges. Trial by a jury of one's peers was one of the great demands of
liberal reformers of the European criminal process in the nineteenth century. Several
countries at that time followed the example of England and introduced trial juries, but
the jury system often did not survive. In France, the jury was introduced in 1791 but
merged into a mixed court of professional and lay judges in 1941. Germany established
juries for the most serious offenses in 1877, but likewise abolished the jury as an

independent fact finder and replaced it by mixed panels in 1924. The jury had a



particularly interesting history in Spain: it was introduced in 1888, abolished in 1924 and
recreated, for the most serious offenses, in 1995 (Ley Organica 5/1995, de 22 de mayo
1995 del Tribunal del Jurado; see Thaman), on the basis of a constitutional provision
guaranteeing every Spanish citizen the right to participate in the administration of

criminal justice as a juror (Spanish Constitution, art. 125 sec. 1).

Americans tend to regard trial by jury as one of the hallmarks of a civilized system of
criminal justice. And it is certainly true that the vagaries of decision-making by a group
of lay persons introduces into the criminal process an element of chance that often
benefits the accused. On a more rational basis, one can argue that a verdict of guilty is
valid only if it can be based both on the law and on the moral persuasion of a group of
citizens. Paradoxically, however, decisionmaking by juries has @@e United States led
to an enormously complex system of rules on the prgs on of evidence at trial
(Damaska, 1997, pp. 28-46). the attempt to shiel Qors frdﬁ} overly prejudicial
evidence and to make difficult issues of fact and @alatab ay persons goes a

<

removed from the actual facts of the cas%\}@ @

long way in explaining why American trials & 0 cos% <i)’(racted, and often far
<o

The mixed record of juries on the ean contingnt may be related to this and other
defects. Juries were useful h ly as Ios trials dealt with simple issues of fact
and the verdict depende@%ely ther the testimony of one or the other
witnesses was to be b d. With ing complexity of factual and legal issues—
white-collar offense% e <;Jara igmatic in this regard—jurors have lost much of their
capacity to r adjudi ases without professional advice and guidance. If one

wishes to retain a lay element in criminal justice it may thus be preferable to turn to
mixed panels as can be found in many European jurisdictions (see Langbein). This
system, which combines the freshness of judgment and worldly experience of
nonlawyers with the sophistication of professional judges, may produce more rational

and predictable verdicts than the traditional jury system.

Adjudication of uncontested cases. Anglo-American law makes a sharp distinction
between contested and uncontested criminal cases. The latter are adjudicated without
trial on the basis of the defendant's plea of guilty, which is often brought about through
plea bargaining, that is, offering the defendant a reduced sentence in exchange for a

waiver of his or her trial rights. Civil law countries traditionally did not provide for
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distinctive modes of processing cooperative and uncooperative defendants. The
inquisitorial ideal requires a full investigation of the facts even if the defendant
confesses gquilt; credible admissions can do no more than reduce the amount of

extrinsic evidence necessary for a finding of guilt.

At the beginning of the twenty-first century, law and practice in many continental legal
systems differ from that ideal, however. The idea of disposing of uncontested cases
without a full trial, which had been regarded as a typical American aberration as late as
in the 1970s, has quickly spread to a large number of European jurisdictions. The main
reason for this development is the jurists' common interest in efficiency: where there is
no issue, the argument goes, there is no need for going through the motions of a trial.

The law has in various ways been adapted to fit this argument. @

One instrument of avoiding trial in clear-cut cases is c an entence by written
decree. This instrument, called a penal order (ordon e pU trafbefehl, decreto
penale), exists in France, Germany, and Italy F c CCP @s 524-528-2; StPO, §§
407-412; ltalian CCP, arts. 459-464). Tr; |dea |s ame in all three systems:
at the close of an investigation for a mi offens rosecutor drafts a judgment

including a sentence. The draft i&mﬂted tégﬁe magistrate, who issues it as a

provisional judgment unless etects us defects. Typically, only monetary
penalties can be imposed@penal , yet in Germany the defendant can also
receive a suspended pyi sentenc %up to one year by written decree without a trial

(StPO, § 407 sec. 2%> e%e@t can accept the penal order or file an appeal; in the
latter case, th @dict anci\\s7 ence imposed by the penal order lose effect, and the
matter is set for trial. At the ftrial, the court is not bound in any way by the contents of
the penal order; the defendant thus risks more serious punishment if he or she declines
to accept the penal order (see ltalian CCP, art. 464 sec. 4, explicitly stating that the
judge can impose a more serious sentence after trial). Although the defendant's prior
consent is not required for the issuance of a penal order, prosecutors are weli-advised
to ascertain in advance that the defendant will accept the sentence, because in the
event of an appeal the prior attempt to avoid a trial only serves to draw out the process.
In Italy, the statute explicitly invites bargaining by permitting a sentence reduction of one
half of the "deserved" penalty in case of a decreto penale (Italian CCP, art. 459 sec. 2).
German law does not provide for a similar discount, but it is well-known that the content

of a penal order is a frequent subject of negotiations between the prosecutor and
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defense counsel, with defense counsel indicating what sentence his or her client would

be willing to accept without demanding a trial (Dahs, pp. 644—646).

Another means to simplify the process is to hold an abbreviated trial instead of the
ordinary full trial. In France, there exists a long-standing practice of correctionnalisation,
that is, trying felony cases in the lower court designed to adjudicate misdemeanors
(tribunal correctionnel). In iower court, oral testimony of witnesses can largely be
replaced by the record of their interrogation by the police, parties' closing statements
are often limited to perfunctory remarks, and sentences are generally lower than in the
nine-judge felony court (cour d'assises). The practice of "reducing” what really appear to
be serious felonies requires a silent understanding among all parties to omit from the
facts presented to the court certain aggravating factors that wo@%nn the offense into
a felony (Stefani, Levasseur, and Bouloc, pp. 430—433). ﬁa@ interests to do so tend
to coincide in noncontested cases: the prosecutor savg@@ time @gd effort necessary
to try the case in felony court, and the defendant h@ason t @3 for a more lenient

@@ S

Italian law provides for several forms o rewate @u ication. The most interesting
of these is giudizio abbreviato (Itah P, art 3’8—443) that is, adjudication of the
case by a magistrate on the® of the n d of the pretrial investigation, possibly
augmented by additional ce off@ the defense (see Pizzi and Marafioti, pp.
27-35). As with the p@rder t I|an Code offers the defendant an incentive to
agree to this form nVICtIO out trial by providing for a mandatory reduction of

the "deserved®™; @ence b%@thlrd Italian CCP, art. 442 sec. 2). French and German
statutes also provide for speedy, simplified trials in straightforward cases (French CCP,
arts. 393-397-6; StPO, §§ 417—-420). In France the defendant's advance consent for
immediate adjudication is needed (French CCP, art. 397) whereas in Germany a short-
cut trial with reduced opportunities of presenting defense evidence can be forced upon

the defendant.

Even closer analogies to American plea bargaining have developed in ltaly, Spain, and
Germany. Spanish law has long provided for the possibility that the defendant submit to
the penalty demanded by the prosecutor at the beginning of the trial (conformidad, LEC
arts. 655, 694). In that case, the court takes no evidence but imposes the sentence

demanded by the prosecutor. Criginally, the prosecutor's sentence demands tended to
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be close to the statutory maximum, thus making it unattractive for the defendant to
waive trial. Through a few smali changes in the law, the Spanish legislature (Ley
organica 7/1988 de 28 de dic. 1988) invited the parties to negotiate before trial with a
view toward determining a sentence acceptable both to the prosecutor and the
defendant. In its 1989 version, the Code of Criminal Procedure refers to the possibility
of filing the formal accusation with a sentence demand signed both by the prosecutor
and defense counsel (LEC, art. 791 sec. 3) and alludes to the possibility of reducing the
original sentence demand (LEC, art. 793 sec. 3)—two subtie indications of the
desirability of avoiding trial through prior bargaining on mutually acceptable conditions of

conformidad (see, generally, Ortells Ramos).

ltalian law is even more candid in facilitating and encouragm% tence negotiations
between the prosecution and the defense. The Code prws that the parties can
jointly propose, in the preliminary hearing or at the begi @3 of the-trial, a sentence of

up to two years imprisonment; this sentence is to j ea t of one-third from

the penalty (hypothetically) applicable after @;e{%ﬁtahan C@Oart 444). If the judge

finds, based on the dossier and the repi ions of, artnes that the penal law
has correctly been applied to the facts e case she imposes the penalty as
requested by the parties (Bogner, p& —208) %

P
German law does not provj @ %ue to plea bargaining, but German lawyers

have nevertheless dev d mfo§ ractlces that have the same effect as the

Spanish and Italla s Esp in more complex criminal cases, it has become

commonplace% rmany@efense counsel to approach the presiding judge (or for
the presiding judge to approach defense counsel) with suggestions for an abbreviation
of the process in exchange for a lenient sentence (Herrmann). A noncooperative
defense can, under German evidence law, indefinitely protract the trial by compelling
the court to take additional evidence; by making a full confession in open court, the
defendant can, on the other hand, relieve the court of the necessity to hear many (or
any) witnesses. In contrast to Spain and Italy, bargaining in Germany is done directly
between the defense and the court; the public prosecutor has an informal veto power
but usually is not one of the primary negotiators. The practice of "sentence bargaining,"
which has become known since the early 1980s, is of dubious legality because it not

only lacks any foundation in written law but even runs counter to basic tenets of

German law, especially the court's duty to independently establish the "truth™ (Weigend,

W
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p. 57). The Federal Court of Appeals nevertheless gave in 1997 its general approval to
bargaining, subject to certain conditions of "fair deal" to be respected by the negotiating
parties ( Judgment of the Federal Court of Appeals of August 28, 1997, 4 StR 240/97,
43 BGHSt 195). This development is an impressive sign of the times: it shows that the
desire to be "functional" tends to override and neutralize the normative principles on
which the inquisitorial criminal process was built. The advent and universal acceptance
of bargained justice may indeed indicate that the traditional criminal trial is no longer
adequate to deal with factually and legally complex matters that increasingly are the

subject of criminal cases.

Source: http:IIIaw.jrank.orglpggesl901ICriminaI-Procedure-Comparative-Asp@@d}'udication.htmI
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Labour court system in France

Preliminary : diversity of judicial process in France

In France, social law litigations are dealt with by several jurisdictions. This
is a consequence of the diversity of the French court system, based on the
following ideas :

Constitutional review @

- The French Constitution states that the c@iance of new laws with
the Constitution and constitutional princi may be checked by a
specialized court : the Conseil constitution onsti Cﬁwal council), which
is seized by a minimum number of m%@rs of ment (“députés” or
&

“sénateurs”). Thus this court is @l ce within labour law
matters, and can strike down laws e;?y uwe t@ey should be interpreted
in a certain way. For instance the court had to state about
redundancy procedures or !ﬁ“ haras @%@ laws, and to define some
notions or rules of evide 6 in the field of collective

nce. It was
agreements, that the la «Qm no@ <ﬁonze local agreements to gainst
wider ones in publlc matteé
Judicial dmm@ve courts

- The @atnon <>owers (executive and judicial) leads to the
coeX|ste f two dictional systems : the judiciary order and the
admini; |ve JU% order. The first one knows of litigations between
indivié&ls (natural persons or artficial persons, companies, associations)
the second is cognizant of conflicts related to the exercise of the public
power (ministries, public authorities, public administrative services). This is
the reason why the authorization to dismiss a union representative or a
workforce delegate given to an employer by the labour inspectorate can be
contested before the administrative court.

Right to appellate and hierarchy of jurisdictions

I Contribution of Mr Michel BLATMAN, Conseiller a la Chambre sociale
de la Cour de Cassation francaise (social chamber of the French supreme court)
(June 2006)
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* The right to_a second degree of jurisdiction being generally
recognized, both judicial and administrative orders have their own
hierarchical system. The original jurisdiction in the administrative
order is named “tribunal administratif’. Appeals against its rulings are
brought before the “cour administrative d’appel”.

In the judicial system, petitions against first level jurisdictions are filed
before the “cour d’appel”. Appeal administrative court and appeal judicial
court are allowed to try entirely the case as a matter of facts and of law.

* At the top of either system is a supreme court, whose function is to unify
the case-law, to bring out new norms and to check the compliance of
rulings with the law. But as the administrative “Conseil d’Etat” can judge
facts, the judicial “Cour de cassation” only judges as a matter of law and

proceedings.
&

Inside the judicial court system : a nctio%its made between
courts of general jurisdiction an ts o%’@ ed jurisdiction

The first level “Tribunal de grandeg ane” deaiswith any matter that is
not specially ascribed to anothe |sdicgov§$és to the “cour dappel”
(appellate court), it can hear @se judgéddby an original jurisdiction (if
the law allows such a review

In the field of labour law, indi
before an industrial tri 'Q*
when permitted, a
against the latter 2
But when the fipaf
directly from
leapfrog s

vidual liti ns are, at the first level, brought
nameg?:%nseil de prud’hommes” Appeals,

the “cour d’appel”. Then, appeals
e Cour de cassation.

(o)

C@ crim Q@system distinguishes prosecution, investigation
nd judgment.

The bodies who realize theses functions are different : prosecutors and
judges have not the same statute : judges are independent and must be
impartial. For a fair trial’s sake, the investigating justices may not sit in the
cases they prepared.

Legal proceedings have a common core but also variations

The ordinary civil proceedings are ruled by the “code de procédure civile”
(civil procedure code). But some matters and specialized jurisdictions are
submitted to special rules consistent with them. Commercial cases dealt
by “tribunal de commerce” (commercial court), social security cases
dealt with by “tribunal des affaires de sécurité sociale” (social
security affairs court), or tenant law cases dealt with by “tribunal



3

paritaire des baux ruraux” (Joint Rural Leaseholds Court) are not
always submitted to the same rules as to the organization of the
courts and to ways of proceeding..

o)

Outline :

§1 Common features and diversity of courts dealing with social law
§2 Specificity of the “Conseil de prud’hommes” (industrial tribunal or first
level labour court)

§1 COMMON FEATURES AND DIVERSITY COURTS DEALING

WITH SOCIAL LAW @
Outline : @®
| RS
<

A) Various types of courts G @ @
B) Professional judges and /ay jUd Q

@
A VARIOUS TY@&C%@_
$

®@ &

Outline : % <>
In ' I Iab leputes : compétence of the “conseil de
prudhom
ectlve ur litigations : compétence of the ordinary civil
jurisd ve aspects of labour law : competence of criminal
courts

4. Interferences between labour law and law of failing firms :
competence of commercial courts

1 INDIVIDUAL LABOUR DISPUTES

At present, individual labour disputes are, in their majority, related to the
termination of the labour contract or relationship ( resignation, dismissal,
redundancy, lapse of fixed-term contract, constructive dismissal, etc.).
They also touch claims for wages or incidentals (job classification, bonus,
paid leaves, overtime), execution or annulment of covenant of non-
competition, etc.)

Their solution is put in the hands of specialized jurisdictions, original as to
their organization and functioning : the “Conseils de prud’hommes’
(Council of “wisemen”).

(f‘_?
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2 COLLECTIVE LABOUR DISPUTES

Disputes affecting collective labour relationships are, as a matter of
principle, dealt with by the ordinary civil court (tribunal de grande instance).
But the tribunal d’instance is also cognizant of litigations concerning the
elections of employees’ representatives.

a) The “Tribunal de Grande Instance”

(1) Its different formations

- Panel of judges
- Judge in chambers<(juge des référes”)
- President of th unal stating over a

petition
R

(2) I1ts fields of interv n

The most frequent intervention %f@ grdin@@ivil court occurs in
the folowing fields: o
(a) S pla@}@ (see . collective

redundancies) ; K
nterpr&@of collective agreements ;
Fun t<> ing of institutions representative

@ workforce (Work council ; Health
@ @ safety committee ;
y@Qﬁ} .( isputes about strike
§ b) The “Tribunal d'instance”
(]
%@ §@ The judge of the tribunal d'instance is judge

of th@oral li ns. In particular, he checks the candidacies and the
regularity of the

elections..

3 COMPETENCE OF CRIMINAL COURTS

French labour law also present punitive aspects. Many provisions of the
labour code are punished with fines or even jail.

a) The criminal courts

- Examining or investigating justice (‘juge
d’instruction” and, on appeal, “chambre de l'instruction”)
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- Tribunal de police (~ magistrate’s court) :deals with
“contraventions” = police offence, petty offence
- Tribunal correctionnel : deals with “délits” = more
important offences
- Cour d’assises (deals with major or violent crimes
such as murders, assassinations, etc)

b) Nature of infractions

(1) Hindrance to workers’ representative functions
(2) Several illegal practises :
* lllegal work
* Infringement to security
* Breach to hours of work
* Racial discrimination

* Sexual or moral hara%nt, etc.

f

4 COMPETENCE OF TP@M%M%CEML COURT

Y/
N
G (5> 0
Commercial jurisdic'@ deal with conflits connected to the
commercial activity of busin elation between merchants, life,
difficulties, transmission and of u akings or companies, acts or
deeds of commerce, stock® ange % tions, unfair competition)
appointe éeiver and the insolvency judge may
grant leave to de red ies, where such measures become for
economic reasons genti\irevitable and indispensable” during the
observation period, or w re’the recovery plan provides for redundancies
on econo

THE TRIBUNAL OF SOCIAL SECURITY AFFAIRS

This tribunal deals with the general litigations of social security (by
opposition with the technical ones) :

* Disputes betwen Social Security offices and persons paying social
contributions about : social security benefits, family allowances or benefits,
medical
rest, undue benefits, disability pensions, retirement benefits, reality of a an
accident at work) ; between employer and employee (industrial accident
and occupational disease ; accident or disease caused by an unforgivable
malpractise of the employer)

* Disputes between the collecting organisms and the employers
related to social security contributions.

* Litigations between agencies and paramedics (valuation of medical
acts, contestation of medical invoices’s value).

.-\
oy

5



6 THE TRIBUNAL PARITAIRE DES BAUX RURAUKX .

This Joint Rural Leaseholds Court deals with conflicts between landlords
and lessees.

B. PROFESSIONAL AND NON-PROFESSIONAL JUDGES

In France, there is a variety in court compositions.

Tribunal de grande instanc

Tribunal d’instance
@®

Cour d'appel
Cour de Cassation

2) Professional Judges é@@ay mates together

This system is named “echevm or "ml |X|ty
it is comprised of a panel y-magi es preS|ded by a professional
judge.

1) Professional judges only : @@@

*@ Teibunal d QA aires de Sécurité Sociale : A
panel composed 9f rofessi judge and 2 lay-assessors (one
representative of yee ne representative of employers)

Trib paritaire des Baux Ruraux : 1 président
(judge), 21a ds ass§§é§s and 2 lessees assessors.

C@%) N@fessional judges only

[It was the case with the Commercial court (3 lay-judges) - but this system
is being reformed.]

The “Conseil de Prud’hommes” (first level Labour court) is composed of 4
lay-judges.

The introduction of professional judges occurs only

* at the stage of “departition” when there is split vote;
* then at the appellate level

C. ELECTIVE JUSTICE :
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Unlike professional judges, the members of labour courts, commercial
courts,
and Joint Rural Leaseholds Courts are elected by their peers

The members of labour courts are elected every 5 years. They are re-
eligible.

Electorate : employers and employees, registered on the poll
lists of the town where they have their professional activity

Age of elibigiliy : 21

Votations by separated constituencies : proportional balilot

These general elections mean for unions a test of their representativity
among the labour place. @@

D. APPLICATION OF CIVIL PRO@@E RULES (save for
(&

particular adaptations) L\B
PO

Y
- Application of the gener nciple egal process :
<

Directi

Emy s®int r @ceedings

A\/@ for ss
.Or%eecgg<>

w@%

Cor&il de Prud’hommes : article L.516-6 of labour
code
Tribunal de Commerce : article 871 of New Code of civil
procedure
TASS : art. R.142-20 of Social security
code
Tribunal Paritaire : art.843 du NCP
§2 “ IL DE PRUD’ MES” r
court)

Created by a law (18. 03.1806) as an industrial tribunal, on a special
request made to Napoleon when he visited Lyon, the “Conseil de
prud’hommes” was an ancient conciliation board by means of which Lyon’s

47



8
silk manufacturers (‘“les soyeux”) and their staff (“les canuts”) settled their
disputes without the intervention of any professional judge. It had been
suppressed during the Revolution. This labour court aims at first
conciliation, and, if this is not reached, judgment of the cases.

Historically, this tribunal has been generalized to all the territory (271 CPH
at this time), extended to all categories of employees (including executives)
and become fully elected jointed lay courts. The fundamental doctrine of
“paritarisme” (parity) it relies upon involves an absolute equality (footing)
between employee et employer judges.

Special treats :

- Specialized jurisdiction

- Joint jurisdiction @

- Conciliation justice D

- Particularities in proceedings @
& o

A) Organization et functioning : Jomt@lce and>Unions

<
1) Joint justice and aItern@ </>
<

\4
a) Joint and e%{é@kuncti%ﬁw
The labour courts and differ <>anels are composed of an equal
number of employe@ of emp

|VISI work between 5 professional sections

(Each one co%@mg at 4 employer lay-judges and 4 employee lay-
Judges

@ f@@%:;z
Industry

- Diverse activities
- Executives

Sub-division of sections in chambers

Sub-division of sections and/or chambers in
“bureaux”

* Bureau of conciliation (conciliation board)

it is comprized of one employer counsellor and of one employee
counsellor.



* Bureau de jugement (ruling panel)

It is made up of an equal number of employers and employees
(comprised the chairman or the vice-chairman sitting alternatively). This
number is at least 2 employers and 2 employees.

* Formation de référé (Emergency panel)

The labour court may state within chambers named "formation de réfere”
in case of emergency or of non seriously guestionable obligation for a
party.

It is then composed of 2 lay judges (1 of each category).

This panel is common to all the sections of the CPH.
It is presided alternatively by a employer and empIO@@ay—judge

P
b)Alternating : C§®@

(o

D
£
(1) Presidency@o@bfe Consejtgle Prud’hommes :

(&

- The presiden %man) N g@ CPH is alternatively a
oS

employee or employer lay-ju

<
- The vice-, ident ‘\ hairman) is an employer when the
president is an emp@ ;and recally

AN
- @ent ar@@e—President are appointed for 1 year.
O
%@g < (2) sidency of Section or Chamber

%@ ThéQp;Fééident and the vice-president sit alternatively

c) Limits to joint justice : settlement in case of split
votes

In case of split votes inside the ruling panel, the case is
settled by a new panel, presided this time by a professional
judge. This panel being non longer pair but uneven, a majority
can be found.

d) Problems of joint justice
The French supreme court ruled that that though composed

of members of labour organizations and unions, CPH is
nonetheless independent and unpartial under ECHR when it

¢4
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judges some party belonging to one of theses organizations
or unions. The reasons of the Cour de Cassation are that : 1)
binding proxy of CPH members is strictly prohibited by law
and order ; 2) due to its specific composition with an equal
number of elected members, there is a balance of interests
inherent in the functioning of this jurisdiction; 3) It is possible
to call for an exterior professional judge.; 4) the CPH’s
judgment is appealable.

(Cass. 19.12.2003, société d’'HLM Mon logis vs X..., n°01-
16.956 and 02-41.429)

2) Unions

a) At the electoral level @
Candidates running for labour court electi @re presented on rolls,
generally backed by employee or employer s
Labour elections are a test of representatiyity>for uni@

b) At the Ievebo@tles s esentation
Permanent or non-permanent Y repres@@es may assist or stand up
for parties before the labour %
B) conciliating jus
It is CPH’s fws% ion o C|I|ate parties. And this obligation is
requested to be pted inarily to a ruling.

This prior mi is put Bureau of conciliation’s hands. And it is in
clerk’s offic @& parties.

Paniﬁ@ com to appear in person before the conciliation board,
exce they justify of legitimate reasons.

The pre-trial judge may :
- put on record a conciliation, even where partly so, of the parties.
- grant a provision on wages, damages or compensation
- order directions

C) PECULIARITIES OF THE LABOUR COURT PROCEEDINGS

1) The seizure of the court is simplified

The claim has just to be filed before a clerk or sent to the court
Then the parties are summoned by the clerk’s office.
2) Rules for appearance before the court are supple
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= no need for a party to appear by a lawyer before the labour court

= Representation by employees or employers belonging to
the same branch of industry is allowed

= Same thing with union representatives
= Husband or wife can appear to

3) Oral proceedings

The principle is that written procedure is not requ @ Parties can argue
orally before the judges. @

But this has the consequence that parties mus ear (in person or by a
representative), otherwise their written state S on\l% not be taken into

account. Q@ (o @

&
4). Unicity of the Iabour@ %
All claims stemming from same g?act of employment between the
same parties must be s ted to tﬁ ly instance (unless the grounds of

the new submissio or revealed after the first instance
before the Iabour%

This goal of thi e is @ond the splitting and the multiplication of
disputes abouﬁé@ame o ct. In order to favour a certain peace in the
business arﬁg@ tto div@@from its missions.

As a quen Q(é%w claims are qualified before the court of appeal, in
its social chamber.

5) Mission of enquiring lay-judges

Labour court counsellors can be appointed by the Office of coniliation or the
judgement panel in order to gather necessary information for the judgment.

The “conseillers rapporteurs” can go inside the undertaking, hear parties or
other people and get documents.

Once they have finished their investigations, they write down a report that is
transmitted to the ruling panel.

They also are qualified to record the coniliation of the parties.
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6) Provisional execution of rulings

Rulings of fhe conciliation office, interim orders and decisions of the ruling
panel that order the delivery of certain documents or the payment of wages
and notice, are immediately enforceable.

7) Appeal before the appellate jurisdiction (Cour d’appel) and before
the supreme court (Cour de cassation)

(a) Appeal before the social chamber of the court of appeal

This panel is specialised into social cases.

There is no need to appear by a lawyer or soy @ efore this chamber.
Proceedings are oral.

A professional judge is commissioned fo opurp@f accelerating the
procedure by provoking exchanges of s ents b%@ the hearings.

i
@ 56

O

b) Petition in c
The social chamber of our d satlon (french supreme regulating
court) is a spemahs eI of ourt only comprised of professional

judges.

It deals with ns Iod@gamst
%& oL

- some our court (last resort) on account of the feable
amod@% the d| ; et des juges d’instance (contentieux de I'élection
des eillers prud’ hommes ou de I'élection des instances représentatives
du personnel).

- rulings of the judge (juge d’instance) stating in labour election matters.

- judgments of the social chambers of the courts of appeal

~

L



Summary

Collective disputes

Disputes affecting collective labour relationships are dealt with by the
ordinary civil court (tribunal de grande instance) only composed by
professional judges. The tribunal d’instance, also comprised of a
professional judge, is cognizant of litigations concerning the elections of
employees’ representatives.

Individual disputes

Created in 1806 by Napoleon, the “conseil de prud’hommes “ (council of
wise men) is a unique form of justice, linked with a joint conception of
social relationships named “paritarisme” (co-management by the two sides
of industry).

Easily opened to the parties, the “Conseil de prud'h es” is a specialized
first level industrial tribunal, integrated in the ral judicial system and
dealing with individual laboour disputes. It a the general rules of civil
procedure, save some specificities such as al proce ings and unicity of
instance.

A conciliation of parties by a congili@l\@ office ©rg st be attempted at a

(&
<

preliminary stage. @

4
Each ruling panel ("bureau” @)mpri @% 4 lay judges ("conseillers
prudhommes") : 2 represe e of the ‘employees and 2 representative of

<Q .
e elected, on poll lists usually

ur market organizations, in general
d workers, voting accordingly to their

presentend by unioh: other

elections opened)o@plo@e@
<
N

category. @ x

the employers. These judge
\léi;n

The entirely | (pari Ycomposition of this joint tribunal requires an
absolute i en its members : judgements can only be
pron jority of 3 out 4. ; the presidence of the tribunal
altern %ne year an employer for president and an employee for

vice-president, another year the reverse).

In case of "partage" (split vote by 2 against 2) a professional judge (umpire
judge) is asked to complete the jurisidiction in order to settle votes.

The Conseil de prudhommes is divided into "Sections” (themselves
divided into “bureaux”) dealing respectively with cases concerning different
professional categories : Executives, Industry, Commerce, Agriculture,
Diverse activities.
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The labour court may also state within chambers (named "formation de
référé"), in case of emergency or of non seriously questionable obligation
for a party, and is then composed of 2 lay judges (1 of each category of
course).

It is similarly composed when it has been decided by the "bureau" of
conciliation or the "bureau” of judgment to make investigations before his
members specially commissioned for this purpose ( "conseillers
rapporteurs”).

Appeals are brought before the Cour d’appel, Chambre sociale, composed
only of professional judges.

Appeals against cours d’appel’s decisions are ed in the Cour de
cassation, Chambre Sociale (professional judges %@

4@
&
S
45 5

G
&
®@ @@Q
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Chapter 4

The trial process

This chapter deals with the trial itself. The first section ders the particular
characteristics of the English adversary method of @s compared with the
so-called inquisitorial method followed on ty inent and, in particular,
examines the role of the judge. The secon
advantages of representation and the di
person in an English trial. The followi

third ﬁons concern the
faceé{@ e unrepresented
ctions lookaf the orality of proce-

dure and the evidence of social psycliologists that ce on questions of fact
particjp a@ypear to realise. The sixth
ant prob of the rules of evidence.

1. The adversary s compa Wlth the inquisitorial

is more apt to be unreliable th
section deals with the mos

The commo thod of trfabhas often been described as ‘adversary’ or
accusatorgi dlStl the continental ‘inquisitorial’ method. The
essence o 1st1nct at, whereas in the inquisitorial system the domi-
nant playe court in the adversary system it is played by the
r@the ad system the judge is supposed to remain a mainly passive
ent u stemng to the evidence produced by the two parties. The
rties pr e1r respective cases, they decide what witnesses to call and in
what order and they examine and cross-examine the witnesses. If both sides
decide not to call a witness who has potentially relevant evidence, normally the
court will do nothing about it. The burden of preparing the case and of pre-
senting it falls on the parties themselves, which means that a party without a
lawyer is at a distinct disadvantage. By contrast, in the inquisitorial system the
judge calls the witnesses and examines them, while the parties or their lawyers
play a supporting or subsidiary role.

To be sure, as already seen and as will be noted further, the ‘pure’ adversary
system as it has been conducted in England in modern times has been affected
as regards civil trials by the implementation of the Woolf reforms with their
emphasis on the active judge. Active case management is also now supposed
to be a feature of criminal trials and the new Criminal Procedure Rules
require the defence to be more helpful to the prosecution than was previously
the case. So change is afoot, but despite such developments, the role of the

2%
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The trial process

English judge is still very different from that of his continental opposite
number.

The adversary system

Judicial intervention
A classic statement of the pure adversary system was given by Lord Denning
deciding that the trial judge, Mr Justice Hallett, had intervened too often:

Jones v. National Coal Board [1957] 2 QB 55, CA
We are quite clear that the interventions, taken together, were far more than they
should have been. In the system of trial which we have exolved in this country,
the judge sits to hear and determine the issues rai @the parties, not to
conduct an investigation or examination on of society at large, as
happens, we believe, in some foreign co en in England, however, a
judge is not a mere umpire to answer the qu&& how’s that?” His object, above
all, is to find out the truth, and to do j )u ordln ; and in the daily
pursuit of it the advocate plays an able and e sary role. Was it not
Lord Eldon LC who said in a ot passage th th is best discovered by
powerful statements on both si f the ion? See ex p Lloyd' and Lord
Greene MR who explam ustlce is é by a judge who holds the
balance between the co g partres& himself taking part in their dis-
putations. If a judge, rd Greene, hould himself conduct the examination
of witnesses, ‘he, peak, des §into the arena and is liable to have his
vision clouded dust of ict see Yuill v. Yuill 2
-~ Let the % es one a e other put the weights into the scales — the
‘nicely d less — but the judge at the end decides which way the
, be it e 1ghtly . The judge’s part in all this is to hearken to
nce, only elf asking questions of witnesses when it is necessary to
% up any <\(t\g%t has been overlooked or left obscure; to see that the advo-
es beha @nselves seemly and keep to the rules laid down by law; to
exclud l@anaes and discourage repetition; to make sure by wise interven-
tion that hé follows the points that the advocates are making and can assess their
worth; and at the end to make up his mind where the truth lies. If he goes beyond
this, he drops the mantle of a judge and assumes the robe of an advocate; and
the change does not become him well. Lord Chancellor Bacon spoke right when
he said that:’ ‘patience and gravity of hearing is an essential part of justice; and
an overspeaking judge is no well-tuned cymbal’.

For a comparable criminal case see R v. Perks.* In Gunning® the conviction was
quashed where the judge asked 165 questions compared with 172 from counsel.
In Matthews® by contrast the Court of Appeal declined to quash a conviction
where the judge put 524 questions to counsel’s 538. On any view, the court said,

! (1822) Mont 70 at 72n. 2 [1945] P 15at 20, [1945]) 1 Al ER 183, 61 TLR 176.
3> ‘Of Judicature’, Essays or Counsels Civil and Moral. 4 (1973} Crim LR 388.
5 (1980} Crim LR 592. 5 (1983) 78 Cr App Rep 23.

a4
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381 The adversary system compared with the inquisitorial

the number of judicial interventions and questions was excessive but they did
not quite go so far as to divert counsel from his own line of questioning. The
court said that a large number of interruptions put the appeal court on notice
of the possibility of a denial of justice but the critical issue was not the number
but the quality of the interventions ‘as they relate to the attitude of the judge as
might be observed by the jury and the effect that the interventions have either
upon the orderly, proper and lucid deployment of the case for the defendant by
his advocate or upon the efficacy of the attack to be made on the defendant’s
behalf upon vital prosecution witnesses by cross-examination’.” Nor will the
court interfere merely on the ground that the judge has been guilty of discour-
tesy, even gross discourtesy, to counsel: R v. Prohopoulos.®

In Hamiltor® Lord Chief Justice Parker said the Cour
turn a conviction on account of excessive interventi
tions invited the jury to disbelieve the defenc&e ce in such strong terms
that they could not be cured by the usual for at the %ls are for the jury;
(2) where they prevented defence counsel rryin is duty to present
the case for the defence; and (3) whe defendaﬁg&elf was prevented
from telling his own story.!°

NI G ° .
For the role of the judge in 11'(%\@ cing (<)>r directing the jury to convict or

acquit, see pp. 523-26 below; @ %
In recent years the tr@d Engli @1 ept of the judge as a passive

umpire, as in a tex@ h, simp rkening to the evidence’ has with

ppeal would over-
) where the interven-

regard to civil cases e greatly d. One reason is that whereas in former
times it was 1Gt r the ju come into court with little knowledge of
the case, t more 1al is supplied to the court and pre-reading is
normal, means judge will form provisional views on the basis of
which ask questions on matters of evidence as well as questions of law.
Th refor largely built on the concept of a more active, interven-

judge. ubt, the primary focus of the reforms was on making the

o) urt mo é&e in the pre-trial stage but the reforms have had their impact

{; on the tri;%ge too. Pre-Woolf, the idea of the judge who played an active role
at trial was well established in small claims trials. Post-Woolf, it has become a
feature of other civil trials too.

It is important also to appreciate that the nature of the role of the judge
described in Lord Denning’s judgment in Jones v. National Coal Board only
applied to the evidence. It had no application to legal argument. Legal argu-
ment in a common law case has always involved the judge very actively.
Counsel makes his points and submissions but the judge feels free to engage
him in discussion by asking questions, raising objections and putting contrary

7 Atpp.32-3. % [1968] Crim LR 52.

9 [1969] Crim LR 486 (quoted more fully in (1973) 58 Cr App Rep 378 at 382).

19 See, for instance, Rabbitt (1931) 23 Cr App Rep 112; Clewer (1953) 37 Cr App Rep 37;
Renshaw [1989) Crim LR 811; Sharp [1993] 3 All ER 225 and generally S. Doran, ‘Descent to
Avernus’, 139 New Law Journal, 1 September 1989, p. 1147.
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points. The process sometimes almost resembles a seminar. The same is even
more true on appeal. As Dr!! Kate Malleson wrote of the Court of Criminal
Appeal: ‘The role of the judges in the Court of Appeal is not that of neutral
referees but active participators in the proceedings. They ask questions of
counsel, make comments, discuss problems, suggest answers, express their
opinions and raise new matters in a way which more closely resemble an
inquisitorial hearing’.1?

The higher in the system, the more extensive the exchanges between counsel
and the court. (In The Law Lords Professor Alan Paterson reports that in Cassell
v. Broome there were ninty-nine judicial interventions on the first day of argu-
ment alone, sixty-one of which came from the presiding judge."®)

Even on points of law, however, the adversary syste @ks on the basis that
the court is not supposed to undertake its own rese{%gnd is not supposed to

go beyond the arguments presented by the pwie@

Calling witnesses @o

The basic common law rule was and ns that it the parties, not the
court, to call and to examine th@ ses The ies decide what witnesses
to call, in what order and what 10ns to a m. In civil cases the court

cannot call a witness unless/f] 0 ties agre % minal cases the judge tech-
' @y oes $0,'® though it can happen
when the purpose is o@ st the defence; In Grafton'® doing so led to the con-
viction being quas The Cou ppeal said that the judge’s role was to
hold the rin ally and t ct the jury on the law. By acting as he had
done, he %d i ect take r the prosecution.
Theb eis th arty is bound by the evidence of his own witness.
ev1dence of one’s own witness by cross-examination
error, unless the court is persuaded to allow cross-
ground that the witness is ‘hostile’.!” As a result, each side
itness for fear of what he may say.
The possibility that the parties may suppress evidence that they do notintend
to call was illustrated in Causton v. Mann Egerton.* The plaintiff was consider-
ing suing his employers for injuries to his eye suftered through their alleged

Now Professor.

12 ‘Decision-making in the Court of Appeal: The Burden of Proof in an Inquisitorial Process’, 1
International Journal of Evidence and Proof, 1997, p. 175 at 178.

13 Macmillan, 1982, p. 70; Toth v Jarman [2006] EWCA Civ 1028 discussed by J. Levy, in ‘Will
They Ever Learn?’, 156 New Law Journal, 3 November 2006, pp. 1671-3.

4 For consideration of the weaknesses of this rule see N.H. Andrews, ‘The Passive Court and
Legal Argument’, 7 Civil Justice Quarterly, 1988, p. 125.

15 See for instance Briscoe v. Briscoe [1966] 1 All ER 465, Div Ct.

16 For an example that was upheld by the Court of Appeal see Bowles [1992] Crim LR 726.

'7 Rv. Haringey Justices, ex p DPP [1996] 1 All ER 828. See also Oliva [1965] 1 WLR 1028 and
Brown and Brown [1997] 1 Cr App R 112. '8 [1992] Crim LR 826.

1% See M. Newark, ‘The Hostile Witness and the Adversary System’, Criminal Law Review, 1986,

p.441. P [1974] 1 ALLER 453.

{00



383

%@

More Cambridge Books @ www.CambridgeEbook.com

The adversary system compared with the inquisitorial

negligence. He agreed to be examined by the insurers’ doctors. They were
pessimistic about the prospects of his regaining his sight. He was also examined
by doctors on his own behalf. On request from the defendants’ solicitors, the
reports of his doctors were disclosed to them, but when the plaintiff’s solicitors
asked for reciprocal disclosure of the reports prepared by the insurers’ doctors,
this was refused.

The Court of Appeal by a majority held that the refusal was legitimate.
Disclosure could be compelled if a party was intending to rely on the evidence
but neither the opposite party nor the court could require a party to produce
privileged testimony which it did not intend to call. Lord Justice Roskill said that
to decide otherwise would be to ride roughshod over the clear rule that, in the
absence of the parties’ consent, the court could not the production of
privileged documents. (‘So long as we have an adve system a party is enti-
tled not to produce documents which are prope otected by privilege if it is
ugh their production might
assist his adversary if he or his solicitor are of@ontents or might
lead the court to a different conclusion e court would come

in ignorance of their existence’.?) <>
i id7thidt the i insurer doctors apparently took a

more serious view of the p injuries %ﬁ is own doctors. The defen-
dants accordingly wishe p their o rts away from the court and the
plaintiff. This would air: g\(

t to‘excuse their conduct by saying that litiga-

tion in thi§couritry i the adversary procedure. By that he means, I
supp .e ¢ thatit i r¥ i for an insurance company to refuse to co-operate

ibe to that view. Although litigation is based on the adver-
% require the adversaries to play it fairly and openly. The
fendant: made the plaintiff put his cards on the table. They should put

theirs &

In the Crown Court Study judges were asked: “Were you aware of any important
witness(es) who were not called by either side?’ In nearly a fifth (19 per cent) of
743 cases the judge answered yes.?> The Royal Commission recommended that
judges be prepared in suitable cases, where they become aware of a witness who
may have something to contribute, to ask counsel in the absence of the jury why
the witness has not been called and, if they think appropriate, urge them to
rectify the situation. In the last resort judges should be prepared to exercise their
power to call the witness themselves.? (There is no sign that judges have
adopted either recommendation.)

21 At p. 460. See also Air Canada v. Secretary of State for Trade (No 2) [1983] 1 Al ER 910 and
General Mediterranean Holdings SA v. Patel [1999] 3 All ER 673. 22 At p. 458.

23 M. Zander and P. Henderson, The Crown Court Study (Royal Commission on Criminal
Justice, Research Study No 19, 1993) section 4.3.12. 24 Runciman, Ch. 8, para. 18, p. 123.

|01
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Lord Justice Auld in his report said that judges were right to use the power
to call witnesses only in exceptional cases. The parties might have good
reasons, which they could not divulge, consistent with justice and the inter-
ests of a fair trial, for not calling a witness. Also, if the witness helped the pros-
ecution, the judge might be thought to be playing the role of auxiliary
prosecutor.?

There are, however, some situations where the normal principles of the
adversary system — that the court is basically passive and it is for the parties to
make the best case they can — do not apply.

Modifications or exceptions to the adversary systen@

Civil court acting of its own motion %
The pre-1999 rules had some provisions perni e court to act of its own
motion,? but there were few of these. The n es have%ny such powers.?

RN
&

the judg glven complete control

of what rules of evidence and P ure to.ad or the first years many of
] . approacai eaving it to the parties to make

their case, but gradually and increasirigly they took a more active role in

getting the parties t ake their €ase. By 2002, Professor John Baldwin

reported® that ‘a all’ the digtrict judges who were interviewed in his

study were ‘t ly enthusidstic about playing a pro-active, intervention-

small claims hearings
In small claims cases in the couﬁ

IR :
aims co handles roughly four out of five contested cases in

, 47,521 cases {or 73 per cent) were disposed of as small
30)

court. (In
c&npared 17,318 (27 per cent) as ordinary contested hearings.
ature of h ¢ From the outset, one of the most important features of the
all cla1 tem has been its informality. The Civil Procedure Rules®'con-
tinue this approach

The court may adopt any method of proceeding at a hearing that it considers to
be fair.

* Auld, Ch. 11, para. 36, p. 528.

26 For example the power to transfer a case from High Court to county court or vice versa.

The court may for example extend or shorten the time for compliance with any rule, Practice
Direction or court order, adjourn or bring forward a hearing, require a party or a party’s legal
representative to attend the court and stay the whole or any part of a case (CPR 3.1(2)).

2 Lay and Judicial Perspectives on the Expansion of the Small Claims Regime (September 2002,
LCD Research Series No. 8/02) p. 89.

See generally J. Baldwin, Small Claims in the County Court in England and Wales: The Bargain
Basement of Civil Justice (Clarendon, 1997) and ‘Litigants’ Experiences of Adjudication in the
County Courts’, 18 Civil Justice Quarterly, January 1999, pp. 12-40.

3 Judicial Statistics, 2005, Revised Table 4.8. 31 CPR 27.8(1).

-
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(2) Hearings will be informal.

(3) The strict rules of evidence do not apply.

(4) The court need not take evidence on oath.
(5) The court may limit cross-examination.

(6) The court must give reasons for its decisions.

The judge therefore has complete discretion as to the conduct of the case.

It is true that in Chilton v. Saga Holidays Plc*? the Court of Appeal held that
the special rules for small claims did not mean that the basic principles of the
adversary system could be set aside. The registrar who heard the case had
refused to allow solicitors for the defendants to cross-examine the plaintiff and
his wife. (‘In cases where one side is unrepresented, I do not allow cross-
examination. All questions to the other side will be hrough me’.) The
county court judge upheld the registrar’s decision, b Court of Appeal held
that their view was wrong. The Master of the @ that, although the pro-
cedure was designed to be informal, it was fu @ental to%adversary system

‘that each party shall be entitled to ask s desi probe the accu-
racy or otherwise, or the completenes% erwise, &% evidence which has
been given'. o

¢
The Courts and Legal Services 90, 5. 6, provided that county court rules
may prescribe the procedure, les for small claims cases and that such rules
‘may, in particular, make sion witgé@e t to the manner of taking and

questioning evidence’. tes specifically related this provision

xplanatory
to the problem cre@ y the C f Appeal’s decision in Chilton v. Saga
Holidays Plc. w\t to cross ine lay on the border between procedural
fs

rules and ye ubstanti¥e evidence, and an enabling power was therefore
needed t ’@

ht, butq& gh CPR 1. 32.1(3) states that the court may ‘limit’
cr aminatio es not say that it may prevent it altogether.
fessor B was full of praise for district judges:

@ S di%ﬁ dges have made enormous strides in the past twenty years in pro-
viding a pleasant and relaxed setting in which litigants can present their cases at
small claims hearings, with or without legal representation . . . It would not be
much of an exaggeration to say that what district judges in England and Wales
have achieved in providing a congenial arena in which litigants in person can
function effectively at hearings has not been equalled at other levels of the judi-
ciary. Moreover, the writer’s knowledge of what happens at small claims hear-
ings in other jurisdictions leads him to believe that the judiciary of no other
country has achieved a comparable measure of success in this regard.”’

32 11986] 1 All ER 841.

% Lay and Judicial Perspectives on the Expansion of the Small Claims Regime (September 2002,
LCD Research Series No. 8/02) pp. 88 and 89 — www.lcd.gov.uk. For a less satisfactory verdict
see P. Lewis, ‘Litigants in Person and their Difficulties in Adducing Evidence: a Study of Small
Claims in an English County Court’, 11 International Journal of Evidence and Proof, 2007,
pPp. 24-48.

13
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The judge is expected to be interventionist Despite the decision in Chilton, judges
in small claims cases are encouraged to take an active role. The 1999 Practice
Direction stated, for instance, that the judge may ‘ask questions of any witness
himself before allowing any other person to do so’.> This would be regarded as
completely unacceptable in ordinary cases.

Unsurprisingly, the judges vary in their willingness to take on this kind of
activist role. Professor Baldwin, writing about this, said:

The interventionist role is not, however, always easy to play, particularly for
judges who (as in this country) have been used to practising within an adver-
sarial setting. It is in fact a role that bears remarkable similarities to the inquisi-
torial judge. Yet unless adjudicators play this role — an;§what is more, play it

competently and enthusiastically — small claims p res simply will not

work.> @

Any observer, he said, ‘is likely to be struck by rmous variations between
district judges in their interpretation of C%interventionist’.“’

wi eans to
It was rare for the judge to read the pape oraiand%@did not explain the
r

purpose of the hearing or the natur e procedure they intended to adopt,

whereas some took great pains o € introd A ,<>7 but most of the judges
showed evident relish in playi interve '0@01&

It can, indeed, be said t judicial m%i*om the traditional adversarial
approach to active int tionism hasdeen achieved in small claims and,
however reluctant t y have been i’ the past, few district judges now show
much hesitat@n@g t interv at’hearings or express misgivings about
doing so.%

Baldwi @ed f approaches to being interventionist. One was
‘going fi e jugula entifying the central issues and insisting that the
partiesstick to the Second was to allow the parties to say what they want to
hird wa it passively and then just ask a few questions. A fourth was

ry to achieve,a’compromise solution like a mediator.

The di&mnt styles could affect the outcome of cases. Thus, for instance,
judges vary in their approach to the frequent failure of litigants in person to
bring all the evidence they need. Preliminary hearings are rare and are discour-
aged by the rules. It is rare for parties to come with witnesses. (In one of his
many studies, in ninety-one out of 109 hearings observed by Baldwin, there
were no witnesses.”?) To avoid an adjournment, a robust judicial approach
tended to be adopted, but judges differed widely in their ability and their incli-
nation to ask the pertinent question and to fill in the gaps in the evidence. They

3 PD 27,4.3(1).

35§, Baldwin, ‘Small Claims Hearings: The “Interventionist” Role Played by District Judges’, 17
Civil Justice Quarterly, January 1998, pp. 20 and 21.

% Ibid, p. 22. The same had been the finding in an earlier study of the small claims system in
thirty courts — George Appleby, Small Claims in England and Wales (Birmingham Institute of
Judicial Administration, 1978) pp. 30-3.

37 Baldwin, 17 Civil Justice Quarterly, January 1998, p. 23. # Ibid, p. 24. 3 Ibid, p. 28.
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varied also in whether they felt bound to apply the law. A minority thought they
should: ‘A majority said they were entitled to disregard the law in making deci-
sions if in their view strictly applying it would produce injustice’.*” In his
Interim Report Lord Woolf said (p. 109): ‘it is questionable whether such
differences are acceptable even in a jurisdiction limited to £1,000 and that any
inclination to follow common sense rather than the principle of law should be
resisted in the interests of consistency. Baldwin agreed with Lord Woolf:

While there is little doubt that the district judges who compromise the appli-
cation of law in the broader interests of ‘doing justice’ act out of laudable
motives, it can be dangerous to apply common sense notions even in small
claims. Decision-making can easily become inconsistent, capricious, uncer-
tain, even biased, and in the process, the substantive ights of individuals
may be undermined. Moreover, while flexibili doubtless desirable in
dealing with small claims, it can create gre? ainty for lay litigants and
their advisers.*!

For Baldwin, the variable approaches a&f&g &> by @Judges ‘inevitably
weakens one’s enthusiasm for the s aims procedure’.*? Lord Woolf had
i for distri ges in playing the inter-
sistency;* in suggested that:

argued for more guidance and t
ventionist role to achieve grea

With the trebling* in @xall claim, % is surely no longer acceptable
simply to allow the (u' Heir cases in whatever way they think
appropriate and k the distri udges to make the best of it at hearings. If
endless adj a
at an early @ 1 proceedingsto ensure that cases are adequately prepared and,
where e not, 'a er directions are given to rectify deficiencies. This
tend esent to % e in only a superficial way in many courts, yet it can

r1t1cal be g upon the fairness of the court procedure.**

er, inaf T study carried out only a few years later, Baldwin was much
sured way the courts had adapted to the increase in jurisdiction and
he no long onsidered that the way the court handled the case was much, if at
all, influenced by the amount involved.*
Research on small claims hearings in Canada found, just as Professor Baldwin
found, that judges varied greatly in their approach, from the strict legalists to
those who seek rather to do justice.”

4

()

Ibid, p. 29. 4 Ibid, p. 31. 2 Ibid, p. 33.

43 Access to Justice, Interim Report, pp. 108-10; Final Report, p. 98.

4 As has been seen, the limit has since been further increased to five times what it was in 1995.

4 Baldwin, n. 35 above, p. 34.

4 Baldwin, Lay and Judicial Perspectives on the Expansion of the Small Claims Regime (September
2002, LCD Research Series No. 8/02) p. 64.

47 R.A. Macdonald, ‘Judicial Scripts in the Dramaturgy of the Small Claims Court’, 11 Canadian

Journal of Law and Society, 1996, p. 63. The study was described and discussed by the writer:

M. Zander, ‘Consistency in the Exercise of Discretionary Powers’, 146 New Law Journal, 1

November 1996, p. 1590.

&
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Litigants’ perspective Research has confirmed that the small claims system is
popular amongst those who use the civil courts. Professor Baldwin interviewed
352 county court litigants who had used either ordinary or the small claims pro-
cedure. The interviews took place in 1996 and 1997. The respondents were a
cross-section of plaintiffs and defendants, business and lay, regulars and first
timers, winners and losers. The main purpose of the study was to examine the
two kinds of county court procedures through the eyes of the litigants.

Most of the litigants in both samples (whether they were private individu-
als, the representatives of businesses or court ‘regulars’) said they very much
favoured informality of procedures in resolving their disputes. The great
majority of small claims litigants accepted without much question the rela-
tively simple and crude methods adopted by district ju@and welcomed the

their disputes. There
these high levels of sat-
d in the interviews with lit-

opportunity to participate directly in the resolutig

were few complaints from the small claims lit?
isfaction, Baldwin said, ‘were certainly not pa

igants who had experienced “open court” Almost y interview with
litigants in the latter category produce laints i&ng degrees of seri-
ousness. Some produced a ver&ab %vidual litigants com-
plained about the formality a ns. Many were greatly

costs if they lost. (‘Even the s

sample under £3,000, y some individuals ran into thou-
sands of pounds’.*

complain aboiit @ awyers a
87 per cent o @}1 1 claims %
s

ff(ely than the small claims litigants to

ts were satisfied with their lawyers, only 45

per cent O court were.*?) In short, ‘no matter what criterion of
litigan action was\adopted, the small claims regime came out ahead —and
by argin’

ed:CAlthough there may be continuing problems and dilemmas in
small clai hat are yet to be satisfactorily tackled, the small claims procedure
is widely acknowledged to be the great success story of civil justice in England
and Wales’.”> He thought it would be worth considering transferring at least a
proportion of personal injury claims from the fast track — ‘even if such moves
would require modification of existing arrangements and would in any event be
resisted by sections of the legal profession’.

Had the increase in jurisdiction made any difference? Baldwin suggests that
although the threefold increase in the small claims jurisdiction from £1,000 to
£3,000 had produced some changes — in the kind of litigant using the system,
increases in the level of claim and changes in legal representation — ‘one is

4 ], Baldwin, ‘Litigants’ Experience of Adjudication in the County Courts’, 18 Civil Justice
Quarterly, January 1999, pp. 12-40 at 20. 4 Ibid, p. 28. 0 Ibid, p. 24.
1 Ibid, p. 39. 2 Note 000 above at p. 91.

10¢
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nevertheless struck . . . by how little things are changing, not by how much’.>
It was especially disappointing that there had been no real increase in the overall
number of litigants using the county court. The main consequence of increas-
ing the jurisdiction seemed to be to shift a certain proportion of ordinary
county court cases to the small claims system.

He reached much the same conclusion in the study published in 2002 which
focused on the increase in jurisdiction from £3,000 to £5,000: ‘What has been
striking about recent developments is, therefore, how little difference they have
made, not how much. The effects of the dramatic increases in the small claims
limit, insofar as they have been noticed at all, have been absorbed without

serious disruption
Most people won't use the courts — even the small claim@@% Professor Baldwin
asked why all the changes in court procedure to m e small claims system
more ‘user-friendly’ had had such little succesy actmg would-be litigants.
The answer, in his view, lay in the nature and age of the courts themselves:
Although there is a hard-core of regule@@users e most part busi-
ness people for whom an occasional c@ court ap nce is an inevitable,
if somewhat disagreeable, part o;ﬁ erc1al life most of the rest of the
population, the courts are rega S 1nst1%1t1 As that are to be avoided at all
costs. It is, it seems, only idé: . who §§§e ounty courts as providing a
e remedied. For most people, it is
more accurate to say t n ecome desperate before legal action
in the county cou uld ever l@ emplated >

Where th s of ¢
The cou %held t ordmary principles of the adversary system do not
rdship or care proceedings where the primary concern is
are of chi The policy was reflected in a dictum of Lord Scarman in
in § he pointed out that in wardship proceedings the court was

adversarial jurisdiction:

Its duty is not limited to the dispute between the parties: on the contrary, its duty
is to act in the way best suited in its judgment to serve the true interest and
welfare of the ward. In exercising wardship jurisdiction, the court is a true family
court. Its paramount concern is the welfare of its ward. It will, therefore, some-
times be the duty of the court to look beyond the submissions of the parties in
its endeavour to do what it judges to be necessary.>”

53 1. Baldwin, Monitoring the Rise in the Small Claims Limit (1997, LCD Research Series No.

1/97) p. 116. % Note 46 above at pp. 85-6. 55 Ibid. at p. 88.

[1984] 1 WLR 156 at 158-59.

7 See to the same effect Oxfordshire County Council v. M [1994] Fam 151, [1994] 2 All ER 269
per Sir Stephen Brown; and Re L (a minor) [1996] 2 All ER 78. Both cases raised the question
whether legal professional privilege applied to reports of experts prepared for the purpose of
litigation. The court in both cases ordered the disclosure of the reports. For other cases see
Livesey v. Jenkins [1985] AC 424 at 437, HL; and Official Solicitor to the Supreme Courtv. K
[1965] AC 201 at 240, HL.
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Prosecution disclosure
As has been seen, the prosecution must reveal to the defence material that tends
to undermine the prosecution’s case (see p. 296 above).

Duties of the defence

In addition to the duties of defence disclosure, the defence has increasingly been
placed under pressure to be forthcoming in ways that are unfamiliar in the
adversary system.*® Traditionally, for instance, if the defence spotted a fatal flaw
in the prosecution’s case it could wait to take the point on appeal and hope that
it would result in the conviction being quashed. In recent years the courts have
indicated that this is no longer acceptable® and the Bar’s Code of Conduct now
reflects that view.® @@

Duties of an expert witness @

Traditionally the expert witness in the advef ystem _played his role as a

hired gun. In civil cases, as has been seen; @ as ch CPR 1. 35.3 pro-

vides that an expert witness in a civil ¢ s a dut p the court’ which
overrides any obligation to those i cting him:%! This also operates in a
criminal case. In the 1993 case e Tkaria 12 Mr Justice Cresswell

itnesses ds.dnclt

n expe 2@1 ce should show the limits of

i ort was provisional. These remain

listed the requirements forﬁx
tivity and being non-partj
his expertise and make/
the basic principles

The Crimiridl dure RUI@S, art 33% states that an expert must help
the court ve the o ing objective ‘by giving objective, unbiased

>
T
<

opinion o@ tters wi is expertise’ and that this duty overrides any
58 seussion see ?‘Rebalancing the Criminal Justice Process: Ethical Challenges for
ers’, Legal Ethics, vol. 9, Pt. 1 2006, pp. 56-79.

inal Defen@%
ee for instan son [2003) EWCA Crim 3357, {2004] Crim LR 579. (‘For defence

issue of factdr law in the case until the last possible moment is, in our view, no longer
acceptable given the legislative and procedural changes to our criminal justice process in
recent years. Indeed we consider it to be contrary to the requirement on an accused in s. 5(6}
of the Criminal Procedure and Investigations Act 1996, in particular para. (b), to indicate “the
matters on which he takes issue with the prosecution”, and to their professional duty to the
court — and not in the legitimate interests of the defendant’, per Lord Justice Auld.) For
critical commentary see [2004] Crim LR 579 at 581.

6 A barrister ‘must bring any procedural irregularity to the attention of the court during the

hearing and not reserve such matters to be raised on appeal’ (Code of Conduct of the Bar of

England and Wales, 8th edn, 2004, para. 708(d)).

For an Australian development that takes the concept even further see G.L. Davies, ‘Court

Appointed Experts’, 23 Civil Justice Quarterly, 2004, pp. 37-78 — proposed Queensland rules

providing for the appointment of independent court appointed experts prior to litigation.

[1993] 2 Lloyd’s Reports 68.

63 See Harris {2005] EWCA Crim 1980 at [271]-{273]; B [2006] EWCA Crim 417, [2006] Crim
LR 745.

& Part 33 was added to the Rules by the Criminal Procedure (Amendment No 2) Rules, SI
2006/2636, Sch. 1, which became operative as from 6 November 2006.

w;@ advocatés\t to take advantage of such errors by deliberately delaying identification of an

6

[
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obligation to the person from whom he receives instruction or by whom he is
paid.®* Where more than one party wants to introduce expert evidence, the
court may direct the experts to discuss the expert issues in the case and to
prepare a statement for the court of the matters on which they agree and dis-
agree, giving their reasons.® If the experts refuse to cooperate, their evidence is
not admissible without the leave of the court.

An extreme case illustrating the expert’s duty is Crozier™” in which the Court
of Appeal held that a psychiatrist instructed by the defence in a criminal trial
might in exceptional circumstances be justified in showing his report to the
prosecution — even though that would be contrary to the wishes of the defence.
The circumstances must be such that the public interest in the disclosure of his
views to the prosecution was stronger than his duty <i@nﬁdentiality to his
patient. The defendant had pleaded guilty to the att d murder of his sister.
The psychiatrist thought that the defendant was lous danger to his family
and should be detained in Broadmoor. Whe ame inte-the courtroom, he
found to his consternation that the judge itithe pr imposing a nine-
year prison sentence. He told prosecu@g ounsel of% port and as a result
the prosecution applied for the @e e to be altered The judge quashed the
sentence of imprisonment and tuted a h order with an unlimited
restriction of time on rele Court of eld that the public interest
in having the informatio lged wa@ than in the confidential rela-
tionship between doc patlent 8

Professmnal onduct
pomt n court have always been subject to the rule that
before% rt all relevant authorities regardless of whether
v

ocate’s case.
o the adversary principle is the rule of professional

o

practice was confirmed on a prominent Queen’s Counsel for misleading the
court in an action for damages against the police. The QC had put his witness,
a police officer, on the stand and examined him as Mr G without alluding to the
fact that he had been demoted for misconduct.®®

If his client confesses his guilt to his own barrister, the barrister is not required
to report the fact to the authorities nor need he give up the case, but he may not
‘assert as true that which he knows to be false’. He may take points by way of
objection to the jurisdiction of the court, to the admissibility of evidence or to
the form of the proceedings, but he may not call evidence which he knows to
be false. He is entitled to test the prosecution’s case by cross-examination and

¢ Rule 33.2. % Rule 33.5. 7 [1991] Crim LR 138.

%% See to like effect W v. Egdell [1990] 1 All ER 835.

% The Times, 24 November 1961 and 12 January 1962. The original sentence of three-year
suspension from practice was later reduced to one year.
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he may argue that the prosecution have failed to produce enough evidence to
establish their case. Further than that he should not go.”

In Vernon v. Bosley (No 2)7" just before the judge gave judgment, defendant’s
counsel received information anonymously that showed that his opponents had
knowingly presented a false picture as to their client’s medical/psychiatric state,
a material matter in the litigation. The Court of Appeal allowed an appeal based
on the new material. Lord Justice Stuart said that it was the duty of counsel to
advise his client to make the appropriate disclosure, failing which he should
withdraw from the case. Lord Justice Thorpe went further and said that in such
circumstances counsel should himself disclose the material to his opponent.”

A more robust approach still was adopted by Jacob J in a patent case
Honeywell Ltd v. Alliance Components Ltd.” Jacob J said here parties relied
on experiments they should notify the opponent o experiments they had
conducted which did not support their argum, ich undermined it. But
in Electrolux Northern Ltd v. Black and De is colleague in the Patent
Court, Justice Laddie, disagreed. If Honey s righ potentially fruit-
ful avenues would have to be disclosed sts and ould be increased.”

Another example of the dutyéo ose is whereran application is made in
the absence of the other side (‘wi t notice’ @ erly ex parte). In that sit-

D,

i
uation, by definition, the % @y system ?’i\%‘ot operating and it is therefore
o

the lawyer’s duty to make closure & urt so that the decision is made
on a fully informed basgj he same/is true where an application is made for a
‘freezing’ (formerly Piller) o '} (p. 101 above). The lawyer making such

an applicatiofii er an espg high duty to take care to see that his lay
client realij eed for our and full disclosure.”

Howev, duty entiality to the client (legal professional privilege)
overri e duty of dis¢tosure. (See p. 90 above.)

een se der CPR 1.3 the parties are required to help the court

t rther th rriding objective by co-operating with each other. In

ertsmer: ry Care Trust v. Administrators of Balasubramanium’s Estate’
Lightman J'held that the defendants had been under an obligation to assist the
opponent by informing them in what respect they had not complied with CPR
Part 36.

See generally D.A. Ipp, ‘Lawyers Duties to the Court’, 114 Law Quarterly
Review, 1998, pp. 63-107, especially pp. 67-76.

7

S

Code of Conduct of the Bar of England and Wales (8th edn, 2004), Written Standards for the
Conduct of Professional Work, para. 12. 71 [1999] QB 18, [{1997] 1 Al ER 614.

For analysis and comment see A. Speaight QC, ‘A Change of Expert Opinion’, 147 New Law
Journal, 7 February 1997, pp. 163-6. See also J. Goodliffe, ‘Fair Play Between Lawyers’, 147
New Law Journal, 5 September 1997, p. 1268. 73 22 February 1996, unreported.

[1996] FSR 595.

See B. McConnell, ‘Opposing Views’, 147 New Law Journal, 28 November 1997, p. 1754.
Brinks-Mat Ltd v. Elcombe [1988] 1 WLR 1350.

Chappell v. United Kingdom [1989] FSR 617.

78 [2005] EWHC 320 Ch, [2005] 3 All ER 274.
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Lord Woolf and the Runciman Royal Commission on the adversary system

As has been seen, Lord Woolf’s Interim Report Access to Justice published in June
1995 blamed the excesses of the adversary system for much of the cost, delay
and complexity of the civil justice system:

3. By tradition the conduct of civil litigation in England and Wales, as in other
common law jurisdictions, is adversarial. Within a framework of substantive
and procedural law established by the state for the resolution of civil disputes,
the main responsibility for the initiation and conduct of proceedings rests with
the parties to each individual case, and it is normally the plaintiff who sets the
pace. The role of the judge is to adjudicate on issues selected by the parties when
they choose to present them to the court.

4, Without effective judicial control, however, the a @rial process is likely
to encourage an adversarial culture and to degene @to an environment in
which the litigation process is too often seen asa
In this environment, questions of expense,

have only low priority. The consequence @ expense en excessive, dis-
proportionate and unpredictable; and 1S%equ§@reasonable.

eld where no rules apply.
mpromise and fairness may

5. This situation arises precisely e the conduCtypace and extent of liti-
gation are left almost complet e parties, is no effective control of
their worst excesses. Indeed, mplexity present rules facilitates the
use of adversarial tactie$s s considere any to require it. As Lord

ouncil, said in responding to the

ihquiry, the of law has moved from being ‘servant
ylength au@%rtainw’.

At various p01 he Repg@rd Woolf called for the parties to behave in

a more ¢ ive an bative or adversarial manner. He stated that

oneof t ectives 0 %3; fal case management would be ‘the encouragement

ofa of €0-0p 1@n between the parties and the avoidance of unneces-

g@mbatm 1ch is productive of unnecessary additional expense and
(

Williams, a former C
announcement of thi
to master, due to

p. 30 %ﬁg 17(c)).

The fa roceduralist Sir Jack Jacob wrote: “The passive role of the
English court greatly enhances the standing, the influence and the authority of
the judiciary at all levels and may well account for the high respect and esteem
in which they are held’.” Lord Woolf, by contrast, proposed that the judge
should exercise control both before and during trial not only to marshall the
case but to control the quantity and quality of evidence received by the court.®
This policy was enshrined in the CPR. Part 32.1 starts: ‘(1) The court may
control the evidence by giving directions as to — (a) the issues on which it
requires evidence; (b) the nature of the evidence which it requires to decide
those issues; and (c) the way in which the evidence is to be placed before the
court’. Part 32 continues: ‘(2) The court may use its power under this rule to
exclude evidence that would otherwise be admissible. (3) The court may limit

79 The Fabric of English Civil Justice, 1987, p. 12. 80 Page 178, paras. 14 and 15.
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cross-examination’. Thus, the judge, if he chooses to exercise it, now has great
power to decide which witnesses of fact are called and how they are to give their
evidence. Similarly he has some power over the evidence of the expert witnesses.
In particular, no expert can be called without the court’s permission.

In the view of some this imperils both the search for the truth and the court’s
appearance of impartiality — see for instance the severe criticisms of C. Dehn, QC,
“The Woolf Report: Against the Public Interest?” in Reform of Civil Procedure —
Essays on Access to Justice (A. Zuckerman and R. Cranston, eds., Clarendon, 1995)
p. 162; and of N. Andrews, ‘The Adversarial Principle: Fairness and Efficiency
Reflections on the Recommendations of the Woolf Report’, ibid, pp. 171-183.
See also J.A. Jolowicz, ‘The Woolf Report and the Adversary System’, 15 Civil
Justice Quarterly, 1996, pp. 198-210. Professor Jolowic ed how the French
civil justice system which, contrary to popular beli ditionally was mainly
adversary, had in recent years become more an @ quisitorial. He suggested
that the Woolf reforms would push the Englis% m in the-same direction.

For a powerful piece supporting Profess
Case for Judicial Intervention®' publis
had gone live. In the ‘old days’, h¢; he parties didyfiot have to give advance
rmation the‘other side had was what little
udge did &%e reading because, apart from
to pre- re se circumstances it was natural

0 be basi % ﬂent and passive. Now there was full

icz’s view,see Lightman J, ‘“The
ew mont r the Woolf reforms

disclosure of their case. The onl

was revealed by the pleadi
the pleadings, there wasn
and right for the trial j
advance disclosure

evidenc requirement of skeleton arguments in

which each si their sub ns and authorities. The judge usually found
time to rea efore .In nghtman s view it was not merely acceptable
but positj i e judge should ask questions based on his reading

of the ts»This showed the advocate the issues on which the court
t. Having read the witness statements in advance the judge
soinap to ask questions of the witnesses. (‘He does not need to wait

see if th onis asked and then what answer is given, and he need notaccept
the sufﬁc1ency of an answer just because the advocate does’.82) However, the judge
needed to tread very carefully. (‘His questioning out of turn may frustrate a
planned cross-examination, and if he asks (as he is entitled to) leading questions

(questions suggesting their own answer), the witness may psychologically find it
2 83)

difficult to resist the perceived judicial pressure to give that answer
However, it is noteworthy that the CPR do not include a new power for the
judge to call witnesses nor did Mr Justice Lightman urge such a power.
The position with regard to criminal cases remains much more in the
traditional mould. By contrast with Lord Woolf’s view, the Runciman Royal

81 149 New Law Journal, 3 December 1999, p. 1819. For his later assessment of the adversary
system in light of recent developments see Lightman J, ‘The Civil Justice System and Legal
Profession — the Challenges Ahead’, 22 Civil Justice Quarterly, 2003, pp. 235-47.

82 149 New Law Journal, 3 December 1999, at p. 1835. 83 Ibid.
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Commission on Criminal Justice did not call for any move towards a less adver-
sary procedure — though it did make some relatively minor proposals for alter-
ations in the way that expert evidence is prepared. It rejected the idea of the
court calling its own expert.?* It equally rejected the concept of judicial super-
vision of the pre-trial stage of a criminal investigation. Partly its reason was cul-
tural, but partly it was substantive:

Every system is the product of a distinctive history and culture, and the more
different the history and culture from our own the greater must be the danger
that an attempted transfer will fail. Hardly any of those who gave evidence to the
Commission suggested that the system in another jurisdiction should be
adopted in England and Wales; and of those who did, n%gargued for it in any

depth or with any supporting detail.*°
Our reason for not recommending a change t&nquisitorial system as
such is not simply fear of the consequences &f successful cultural trans-
plant. It is also that we doubt whether the of the functions of investiga-
tion and prosecution, and the direct in %m both are more
ystem i the roles of police,

prosecutors, and judges are as éar ossible kep ate and the judge who
is responsible for the conduct trial is t ter of law but not of fact.

We believe that a system the cr s are kept separate offers a
better protection again@ isk of um@ 1ly prolonged detention prior
to trial.
<>
For the research e Ce on tl@ uisitorial system done for the Royal
Commission @

Qfﬂd equally accepted that a judge should call

N
é%} @®O The inquisitorial system

he co I inquisitorial system the main burden of presenting the case
{; at court fﬁ%n the court itself. The court calls the witnesses and there is, there-
fore, not the same danger as exists in the common law systems of the evidence
of a particular witness being suppressed because neither side wishes to call him.
The witnesses are questioned (‘examined’) by the presiding judge. The role of
the lawyers is supplementary. They can suggest the names of further witnesses
that the court should call. They can ask questions of witnesses after the court
has finished asking its questions, but the lawyers play a subsidiary role.
The essential differences between the two systems with regard to the taking
of evidence was captured fifty years ago by the Evershed Committee:*’

250. (a) There is no doubt that the difference between the English and the con-
tinental systems with regard to evidence, i.e. with regard to the rules of evidence

8 Runciman, p. 160, para. 74. 8 Ibid., p. 4, para. 13. 8 Ibid, para. 14.
87 Final Report on Supreme Court Practice, 1953, Cmnd. 8878.

i
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and the way in which evidence is taken, is very marked; and equally there is no
doubt that the difference is one of the main reasons for the fact that litigation in
England is substantially more costly than (for example) in France or Germany.

(b) In both France and Germany all (oral) witnesses are the court’s witnesses,
though generally speaking they are tendered by the parties. In both countries the
system is (as has been said), unlike the English system, ‘inquisitorial’. There is
substantially no cross-examination and for practical purposes none at all by the
parties or their legal representatives. The witness in effect makes a deposition
before the examining judge who decides what witnesses shall be summoned.
The process of taking evidence is almost invariably at an early stage of the pro-
ceedings, long before the ‘trial’ proper.

(¢c) The witness makes his statement in his own words — there being no
‘hearsay’ rule. It is for the court to decide the value of has been said. It is,
however, to be noted that the parties themselves a erally, not competent
witnesses in Germany; and in France parents ves and servants of the
parties and certain other categories of perso ot competent

(d) In both France and Germany, oral t@ ny is reg as of far less sig-
nificance than in England. @ @

mparls een the English and the
rent ap the ‘search for the truth’.

One of the points frequently ma
civil law systems of trial is thei
This was the theme of a |

about a famous murder c@?
@ <\
Louis Blo 1, The A6 Q r, 1963, pp. 72 and 80-2
In the Cont tnal sys : € starting point of the trial is the accused man.

< ns about is his medical and criminal antecedents;
the c en feels% ble to adjudge the man’s conduct in relation to the
oth for tegting his culpability in arriving at a verdict and his responsi-

for the cri assessing the treatment he should receive.

The Engh rm of trial is more professional, more aseptic, than the
Contu‘% stem, a kind of surgical operation, a great deal less painful to the
public whd are immune from the range of a Continental system of inquiry. The
English trial is precise and coldly analytical within the narrow confines marked
out by the accusatorial system. Every piece of the puzzle is fitted into a framework
which is delineated by the nature of the trial, an accusation on a specific charge
against a specific person with all else ruthlessly excluded. The rapier of the pros-
ecution is thrust out; the defence’s task is merely to parry it, with no concern other
than that the rapier thrust should not strike home. A successful parry means an
acquittal and that is that. This precision is claimed to be the English virtue, and
certainly the construction of the English trial system does mean that the rules of
the game are well defined, and that an accused can prepare himself for it. A more
roving inquiry means that the accused may find himself outflanked and may
mean also that other suspects may find, in the course of the judicial process, that
the pointer of guilt as it swings away from the major suspect shifts towards them.

The Continental system of law, called by contrast the inquisitorial system,
believes that a human being is on trial and that the acts of a human being, judged

The first) the coy

4
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in the cru
magistrates, is either feasible or desirable’ (p. 67). In some respect the protec-
tions afforded to the suspect in England and Wales were already more extensive
than those in France and Germany. ‘To reproduce the best features of a foreign
system in this country would require much more than the introduction of an
office found in the foreign jurisdiction. It would be expensive and time-
consuming and would not in our submission, produce better results than could
be achieved by an intelligent adaptation of the existing English system’ (ibid).

to be criminal, are highly complex. To affix criminal responsibility on an
accused, it is not enough to inquire: did this man do the specific act alleged
against him? The Continental lawyer wishes to probe deeper in order to deter-
mine the full criminal responsibility and the certainty, so far as certainty can be
achieved, that the crime is laid at the door of the right perpetrator. It is in essence
a search for the truth about the crime.

If your system searches for the truth of the crime, what better start can be
made than that the chief suspect ‘the accused’ should be examined by the court?
He must, if any one does, know most about the crime. And so immediately at
the outset the scope of the trial is altogether wider. The stage of the trial is taken
a step further by the defence and prosecution being allowed to show the real,
extended context of the act with which the accused is charged. This intense
search for the truth is wholly commendable, since ublic, through the
agency of the judicial system, is entitled to know y the criminal but the
nature of the crime. For to find out the crime ¢ make absolute at one fell
cation, and to hamstring the

% law the two func-

swoop the nature of responsibility without
power of the court when determining the

nce. In @
tions are kept quite distinct. The mitig atures o?g/t% cused’s acts are kept
away from the eyes and ears of the €ourt— except @3 Y. . the defence chooses
to put in a record of the accuse racter . .
The Continental system i ore fair@; t public, in whose name the
trial is being conducted, is to thox@are the personalities engaged in

the trial.

The Runciman Roy. missio timinal Justice looked at the question
whether it shosl mmend ve toward the inquisitorial system as pro-
posed by s ose wh itted evidence. It invited Professor Leonard
Leigh an ow P@) Lucia Zedner, both at the time of the London
Schoo onomics, toadvise it upon the suitability of the French or German
mo roced adoption or adaptation in England and Wales. In their

8 Leigh edner rejected the notion that the inquisitorial model was
etter’ or& hould be adopted: ‘We do not believe that adoption, certainly
orm which is sometimes suggested in respect of the examining

Most writing in English contrasting the adversary/inquisitorial features of

the common law and continental systems focuses on criminal cases. The extract
that follows describes the operation of the civil justice system in Germany from

8 A Report on the Administration of Criminal Justice in the Pre-trial Phase in France and Germany

(Royal Commission Research Study No. 1, 1992).

\iy
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which it appears that some of the basic inquisitorial features already observed
above seem to operate in civil cases there as well. The procedure has been
described by an English lawyer writing about the German system:

%@

John Ratliff, ‘Civil Procedure in Germany’, 2 Civil Justice Quarterly, July
1983, p. 257

The absence of a ‘day in court’

There is no single, continuous, oral hearing in German law. Instead proceedings
take the form of a series of meetings interwoven with the taking of evidence.
German law adheres to the principle that officials should direct the case. This
means that the court itself, or an office thereof, is responsible for the initial service
of the writ and subsequent exchange of pleadings. Pleadi@re sent to the court,
which keeps one copy for the official file and sends o copies to the oppos-
ing side, one for the party and one for his lawyer, € is an initial meeting at
which the court, after discussion with the parfi on the basis of the written

énce. Thr.Ca\)ilrt is notbound to
take evidence in any particular order an ears v&@; onsiders to be the
decisive evidence first. The actual e a@g ion of w1t%g§s takes place in a sep-

arate hearing. After the taking ¢f evidlence there wi a discussion on what the
i ppeititments fof ahe taking of evidence may be

made. This process of taking‘evidence in i nts succeeded by discussion
continues until the cour S @e uately clarified. Onejudgeis del-
egated the task of ‘repg ’ g%piling a factual summary of the evi-

§ the parties’ lawyers if they wish to make

erence’ to ~QL&,. dlngs. A sﬁ iscussion on one or two points may follow. The
court ires to judgment. The principle of collegiality renders
judg off the ¢ ossible. Judgment is later given in court and sent to
t] ies or theiflawyers by registered post or placed in the ‘postboxes’ which
yﬁwyersﬁg ave at the courts for receipt of official communications.
Inrecen it has increasingly been appreciated in Germany that there may
be val <§§st in some cases in having a trial more in the English sense instead
of a series of meetings and written communications between the parties, their
lawyers and the court. A new method of handling civil cases (called ‘the
Stuttgart procedure’) was therefore developed. Its essence is to prepare the case
so thoroughly beforehand that it can be determined conclusively in one hearing
— possibly with the support of a single preliminary meeting. Under the Code of
Civil Procedure the judge can if he wishes adopt this mode of proceeding.

See also C.N. Ngwasiri, “The Role of the Judge in French Court Proceedings’, 9
Civil Justice Quarterly, 1990, p. 167.

Tribunals

For an evaluation of the tribunal system as to its ‘adversary’and ‘inquisitorial’ fea-
tures see G. Ganz, Administrative Procedures (Sweet & Maxwell, 1974) pp. 29-35.
For a very critical view of the decision-making process in industrial tribunals see

W
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A. Leonard, Judging Inequality (Cobden Trust, 1987). Leonard studied 300 indus-
trial tribunal cases relating to sex discrimination and equal pay over a three-year
period. Her conclusions were disturbing. She found considerable ignorance and
misunderstanding about the relevant legislation in the decisions. Many tribunals
applied the wrong legal standard. Tribunals were found to be superficial in their
analysis of the evidence, too ready to accept vague and generalised statements
even when these were inconsistent with other evidence or based on irrelevant
considerations. There was a great lack of uniformity in the quality of decision-
making asbetween different tribunals. Some were much more expert than others.
The lack of uniformity applied also to the expertise of those assisting applicants.
Most claims failed because of the failure by the complainant and his representa-
tive to present relevant evidence. The usual pattern was e parties to present
only oral evidence with no more than one or two pr

ing documents. They
ine witnesses effectively
e evidence. Complainants

ced axg&}i% ledgeable about

ious st ﬁat the tribunal should
e form of expert to help the
ntation cases, ‘an individual expert in the

teviews ilable information, determines what
evidence and witn @would b priate and ensures that they are pro-

duced by the p. 147). @

ADING %@

failed to call supporting witnesses, failed to cros
and made little or no use of statistical or co
who had representatives who were more ¢

the legislation had much better succes
Leonard adopted the view of

perform an inquisitorial rather nction, but in addition to

an expert tribunal there w
tribunal by organising th
legislation who in eac

<
he English system of trial see: Glanville Williams’ classic work,

(3rd edn, Stevens, 1963); S. Bedford, The Faces of Justice (Collins,

o @ 1961)%‘@ Best We Can Do (Collins, 1963; Penguin, 1961); see also R. du Cann,
< ; rt

The A the Advocate (revised edition, Penguin, 1993); P. Devlin, The Judge (OUP,
1979) pp. 54-85; and Sir J. Jacob, The Fabric of English Civil Justice (Sweet and
Mazxwell, 1987) pp. 5-19.

For the history see S. Landsman, ‘The Decline of the Adversary Syster’, 29 Buffalo Law
Review, 1980, p. 487 and ‘A Brief Survey of the Development of the Adversary
System’, 44 Ohio State Law Journal, 1983, p. 713; ]. Langbein, The Origins of
Adversary Criminal Trial (OUP, 2003) and ‘The Prosecutorial Origins of Defence
Counsel in the Eighteenth Century: The Appearance of Solicitors’, 58 Cambridge
Law Journal, 1999, pp. 314-65; T.P. Gallanis, ‘The Mystery of Old Bailey Counsel’,
65 Cambridge Law Journal, 2006, pp. 159-73.

On the inquisitorial system see S. Bedford, The Faces of Justice (Collins, 1961); B. Kaplan
et al, ‘Phases of German Civil Procedure’, 71 Harvard Law Review, 1957-8, pp. 1193

8 J. Corcoran and E. Donnelly, Report of a Comparative Analysis of the Provisions for Legal
Redress in Member States of the EEC in respect of Article 119 of the Treaty of Rome and the Equal
Pay, Equal Treatment and Social Security Directive, 1984.

114
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and 1443 and ‘Civil Procedure — Reflections on the Comparison of Systems’, 9
Buffalo Law Review, 1959-60, p.409; M. Damaska, ‘Evidential Barriers to
Conviction and Two Models of Criminal Procedure: A Comparative Study’, 121
University of Pennsylvania Law Review, 1973, p. 506 and ‘Structures of Authority
and Comparative Criminal Procedure’, 84 Yale Law Journal, 1975, p. 480; and J.
Langbein, ‘The German Advantage in Criminal Procedure’, 52 University of Chicago
Law Review, 1985, p. 230. Langbein’s article provoked S.R. Gross, ‘The American
Advantage: The Value of Inefficient Litigation’, 85 Michigan Law Review, 1987,
p. 734; and R.J. Allan et al, ‘The German Advantage in Civil Procedure: A Plea for
More Details and Fewer Generalities in Comparative Scholarship’, 82 Northwestern
Law Review, 1988, p. 705 and his reply ‘Trashing the German Advantage’, 82
Northwestern Law Review, 1988, p. 763.

For the position of the defence lawyer in the inquisitorial s see J. Hodgson, ‘The

For the position of the lawyer in the English civil

For an American view that the two systems <a/«1§
y

See also H. Kotggg

Role of the Criminal Defence Lawyer in an Inqui Procedure: Legal and
Ethical Constraints’, 9 Legal Ethics, 2006, pp. %S

see D. Webb, ‘Civil Advocacy
2004, -30.
in fact as nt as is often thought

and the Dogma of Adversarialismy’, 7 Legq

because the juge d’instruction is é)n involved-and, even when he is, there is

still much scope for independe ice action Goldstein and M. Marcus,
“The Myth of Judicial Supervi n Three @al Systems: France, Italy, and
Germany’, Yale Law Jour 7, pp. 240 %l a comment on this article and a
reply to the commen ale Law Joutfa), 1978, pp. 1549 and 1570. See also A.
Goldstein, ‘Reflecti n Two Models: I@quisitorial Themes in American Criminal
74, pp. 1009 and 1016-25.

ein the Court Room: The Common Law and Civil
LawC % " th African Law, 1987-91, p. 35; C. Menkel Meadow,

Is t ersary

Procedure’,.26

ons an es] olve’, CurrentLegal Problems, 2004, pp. 85-116.
\,@ntages o @! control of fact-finding in the context of the systems of South

straha a rmany see A.]. Cannon, ‘Effective fact-finding’, 25 Civil Justice
Quar 6, pp. 327—48.

{; n the Fren ystem see ].R. Spencer, ‘French and English Criminal Procedure: A Brief

Comparison’ in The Gradual Convergence (ed. B.S. Markesinis, Clarendon, 1994)
pp. 33—45 and M. Delmas-Marty, ‘The Juge d’instruction: Do the English Really
Need Him?’, ibid, pp. 46-58.

On the French system since the reforms of 2000% see Jacqueline Hodgson, French

Criminal Justice: A Comparative Account of the Investigation and Prosecution of

Crime in France (2005, Hart).”!

% Loi no 2000-516 du 15 juin 2000, Renforcant la protection de la présomption d’innocence et

9

1

les droits des victimes.

Dr Hodgson previously published a series of articles based on her research into the French
system: ‘The Police, the Prosecutor and the Juge d’Instruction’, 41 British Journal of
Criminology, 2001, pp. 342-61; ‘Reforming French criminal justice’, Legal Action, November
2001, pp. 6-8; ‘Suspects, Defendants and Victims in the French Criminal Process: The
Context of recent reforms’, 51 International and Comparative Law Quarterly, 2002, pp
781-816; ‘Heirarchy, Bureaucracy, and Ideology in French Criminal Justice: Some Empirical
Observations’, 29 Journal of Law and Society, 2002, pp. 227-57; ‘Constructing the pre-trial
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For a comprehensive review and comparison of the criminal procedure of England,
France and Germany originally prepared in the context of the Runciman Royal
Commission’s inquiries see Comparative Criminal Procedure (eds. J. Hatchard, B.
Huber and R. Vogler, British Institute of International and Comparative Law,
1996).

For a comparison of the English and Dutch systems see N. Jorg, S. Field and C. Brants,
‘Are Inquisitorial and Adversarial Systems Converging? in Criminal Justice in
Europe: A Comparative Study (eds. P. Fennell, C. Harding, N. Jorg and B. Swart,
Clarendon, 1995) pp. 41-56.

On convergence see B.S. Markesins (ed.), The Gradual Convergence (Clarendon Press,
1994).

For a description (by two of its chief authors) of radical reform of the Italian system in
1988 see E. Amodio and E. Selvaggi, ‘An Accusatorj em in a Civil Law
Country: The 1988 Italian Code of Criminal Proce
1989, p. 1211. The article was the subject OW
Adversarial — The Italian Experiment’,141 Ne
See also E. Amodio, ‘The Accusatorial ained: Reforming
Criminal Justice in Italy’, American Jou, , 2004, pp. 489-510.

For a lengthy consideration of the adve quisitorigl spectrum and where on the
spectrum Diplock non-jury tr1 orthern (p. 541 below) should be

62 Temple Law Review,
er, ‘From Inquisitorial to
Journal, 17 May 1991, p. 678.

placed see J. Jackson and an, Judge Jury: Diplock Trials in the
Adversary System (Clare 95) especi s. 3and 10. The conclusion of the
study was that judges i ock courts(didwot act in a more inquisitorial manner

than when sitting jury. They(aried somewhat in the extent to which they

not from
The Trlul an 1, O ord,2004)%2 has two chapters bearing on this topic: P. Duff,
oncep the Scottish Criminal Trial: The Duty to Agree
over51al ¢, pp. 51-70; and . McEwan, ‘Ritual, Fairness and Truth:

versarla nquisitorial Models of Criminal Trial’, pp. 71-84. In the same

le of the d ein French criminal procedure: an adversarial outsider in an inquisitorial

{E@ process? n natwnal}ournul of Evidence and Proof, 2002, pp. 1-16.

Hodgson’s ﬁndmgs regarding the French system included: (1) Interviews with juveniles
must be video-recorded but apart from that there is no requirement of tape or video
recording; (2) the defence lawyer has the right to 30 minutes with the suspect at the start of
detention and again after 20 hours and 36 hours - previously it was 30 minutes after 20 hours;
(3) the police must inform the suspect, at the start, of the date and nature of the offence being
inquired into; (4) in cases being supervised by the juge d’instruction the suspect and his lawyer
have the right of full access to the dossier — however this affects only some 7 per cent of all
cases; (5) in all other cases supervision of the police inquiry is by the prosecutor (procureur) ~
normally conducted over the telephone and by fax; (6) the Ministry of Justice circular says
that the suspect should not be told his right to silence at the start of the questioning (neither
desirable nor legally required and to do so would encourage the suspect to be silent which
would be against his own interest); (7) there is no requirement of an appropriate adult; (8)
duty solicitors (avocat commis d’office) are mainly young and inexperienced doing it as part of
their training; (9) the maximum period of pre-trial detention (détention provisoire) is two
years or four years depending on the gravity of the offence.

Edited by A. Duff, L. Farmer, S. Marshall and V. Tadros. The essays were the outcome of two
workshops under the title of “Truth and Due Process’ and ‘Judgment and Calling to Account’.
The four editors were due to publish their own book as a final volume.

9.

N}
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volume see also J. Jackson, ‘Managing Uncertainty and Finality: The Function of
the Criminal Trial in Legal Inquiry’, pp. 120—45 especially at 134-9; and H. Jung,
‘Nothing but the Truth? Some Facts, Impressions and Confessions about Truth in
Criminal Procedure’, pp. 147-56 especially at 151-4.

For consideration of the effect of the European Convention on Human Rights see ].D.
Jackson, ‘The Effect of Human Rights on Criminal Evidentiary Processes: Towards
Convergence, Divergence or Realignment? 68 Modern Law Review, 2005,
pp. 737-64.

For a wide-ranging international comparative study see R. Vogler, A World View of
Criminal Justice (Aldgate, 2005).

2. Does being represented make a difference?

party who is unrepre-
ever remarkably little UK
don co ases. Most of the

It would appear obvious that in an adversary syste
sented is likely to be at a disadvantage.*® Ther
statistical evidence on this important questio
studies that have statistics on the matter ¢eh of i@a cases where gen-
erally the full adversarial model of tri @ edure doe%%;o operate.

In 2006 the Association of Bri @lrers said 3'study they had done of
100,000 claims showed that pe injury@lal s received more compen-
sation and their claims tled mo y when they did not have
lawyers. Needless to say, dy was di Q ed as self—serving nonsense by the
lawyers.™

Representatlo glstrates

In a 1983 hancellor s Department in some sixty magis-
trates’ ¢ ere we riminal cases in which the defendant pleaded not
guil propor%%:> quitted of those who had legal aid was 42 per cent,

se who @ fused legal aid but who were represented privately
52 per < for those who were not represented was virtually the
ame, 51 nt. This suggested that representation was not necessarily so

significant.”

Representation in small claims cases

In its original 1973 pamphlet which first proposed a small claims court,
the Consumer Council recommended that legal representation not be permit-
ted in the small claims court, but this recommendation was not adopted.
Representation by a lawyer was permitted from the start in 1973 and represen-
tation by a non-lawyer has been permitted since 1992.% (Representation by

%3 For the surprising suggestion by the Master of the Rolls that lawyers might ‘be taken out of
the loop’ in lower-value, less complex litigation where defendants are insured see J. Robins,
‘Say it with Flowers’, Law Society’s Gazette, 27 January 2005, p. 22 at 23.

% R, Rothwell, ‘Solicitors hurt PI claims, say insurers’, Law Society’s Gazette, 13 July 2006, p. 1.

%5 Report of a Survey of the Grant of Legal Aid in Magistrates’ Courts, LCD, 1983, Table 17.
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Curriculum Vitae

Personal information
First name / Surname

Address
Telephones

E-mail
Nationality
Date of birth

Gender

Work experience

Dates

Occupation or position held

Main activities and responsibilities

Name and address of employer
Type of business or sector

Dates

Occupation or position held
Main activities and responsibilities

(
2
Name and address of emgg%er

Type of business or sector

Dates
Occupation or position held
Main activities and responsibilities

Name and address of employer

Type of business or sector

Page 1/3 - Curriculum vitae of
Anette Milk

Anette MILK
Lenbachstr. 43, D-45147 Essen, Germany

+49 2011054924
+49 2381 272 7123 office

a.milk@web.de

German

Mobile:  +49 163 248 1960

24.08.1960

Female @
@@

f

Again from November 2010, on-going
Senior Prosecutor
mmal proceedings at the Regional

Representing the General Prosecutors’ in aIl km

Supreme Court of Hamm. Monitorin pervisin tnct Prosecution offices in the field of
organized crime and narcotlcs hem reg Eriminal investigations against judges and
prosecutors. Initiation of d|50|p rocedures st prosecutors and other prosecutorial staff.

Generalstaatsanwaltsch
Jud|c1ary/Prosecut|or@

m, Hess@ D-59006 Hamm, Germany

010 un@ber 2010
ner, WPC %

of five in <6na| members of the Commission, mainly chairing an interview panel. The other
panel m being national members of Kosovo Judicial Council. Interviewing applicants for
ositions es or Prosecutors in Kosovo and recommending the suitable candidates for
appoin y the President of Kosovo.

From

Independent Judicial and Prosecutorial Commission (lJPC), Rr. Ahmet Krasnigi 5, 10000 Pristina,
Kosovo, facilitated by UNOPS

International body for the vetting and (re-)appointment of Kosovo Judges and Prosecutors

From April 2008 until December 2009
EULEX Prosecutor

Serving in the Office of the Chief EULEX Prosecutor. Performing executive functions in all criminal
proceedings involving EULEX at the level of the Supreme Court of Kosovo - working on these cases
mainly in mixed teams with Kosovo State Prosecutors. Focal point for monitoring, mentoring and
advising of Kosovo Prosecutors related activities (Kosovo wide). Some permanent managerial tasks
delegated by the Chief EULEX Prosecutor, regarding inter alia data confidentiality, statistics, case
management, {T. Routinely replacing the Chief EULEX Prosecutor in cases of his absence — then
managing the whole EULEX Prosecutors’ unit with app. 30 international and 50 Kosovo staff in all
regards.

EULEX Mission in Kosovo, St. Muharrem Fejza, Farmed Building, P.O. Box: 268, 10000 Pristina,
Kosovo

European Security and Defence Policy — Rule of Law Mission

04



Dates
Occupation or position held
Main activities and responsibilities

Name and address of employer
Type of business or sector

Dates
Occupation or position held
Main activities and responsibilities

Name and address of employer
Type of business or sector

Dates
Occupation or position held
Main activities and responsibilities

Name and address of employer
Type of business or sector

Dates
Occupation or position held
Main activities and responsibilities

Name and address of employer

Type of business or sector
4

Occupation or position Eeld

Main activities and responsibilities
Name and address of employer
Type of business or sector

Education and training

Dates
Title of qualification awarded

Principal subjects/occupational skills
covered

Name and type of organisation
providing education and training

Dates
Title of qualification awarded

Page 2/3 - Curriculum vitae of
Anette Milk

From August 2004 to April 2008
Senior Prosecutor

Almost like my current position, differences only in the number of supervised offices, and additionally:
co-ordinating organized crime investigations between 10 District Prosecution Offices.

Generalstaatsanwaltschaft Hamm, Hesslerstr. 59, D-59006 Hamm, Germany
Judiciary/Prosecution

From September 1993 to February 2001, and from November 2001 to July 2004
Public Prosecutor

Representing the District Prosecutors Office in criminal cases at the District Court and the Municipal
Courts within the district. Conducting criminal investigations. Specialized on criminal cases with
juvenile defendants, narcotics cases, offences committed via media (namely child porn) and politically
or ethnically/racially motivated crimes (namely offences against asylum seekers and distribution of
forbidden Nazi propaganda). One large-scaled corruption case involving state-wide known politicians
from several political parties.

Staatsanwaltschaft Essen, Zweigertstr. 56, D-45130 Essen, Germany
Judiciary/Prosecution

From March 2001 to October 2001
Public Prosecutor

Working “on probation” with the responsibiliti
(as a mandatory precondition for a prom

sletstr. 59, D- 9<> Hamm, Germany

Generalstaatsanwaltschaft Hamg,
2 S
From October 1992 to ber 1993@

Judiciary/Prosecution

Judge
Member of Juvenll a District Court, trying criminal cases of juvenile defendants
and /or W|th e V|ct|ms of them cases of sexual abuse) as a court of first or of second
mstan
t Bochum ng D-44801 Bochum, Germany.
/Court

ﬁ@

From Al Q@991 to September 1992

Public Prosecutor

My first position as a Prosecutor — all kinds of criminal cases without any specialization.
Staatsanwaltschaft Dortmund, Gerichtsplatz 5, D-44135 Dortmund, Germany
Judiciary/Prosecution

From July 1988 to June 1991
“2. Juristisches Staatsexamen' / “Qualification to be appointed as a Judge’

Judicial trainee. Working for some months in all relevant fields of lawyer’s activities in the judiciary
(civil and criminal judges in all instances, prosecutors), in private practise and public administration.

District Court of Hagen

From October 1979 to November 1987
“1. juristisches Staatsexamen” / Masters degree in Law

105



Principal subjects/occupational skills | Constitutional, administrative, civil, commercial and criminal law, including the relevant procedural law.
covered | Basics in criminology, economy and history.

Name and type of organisation | Ruhr-Universitat Bochum, Germany
providing education and training

Additional information | Judges and Prosecutors Association of Germany, division North Rhine-Westfalia; | was member of the
executive board as the special representative of the Prosecutors for app. 10 years and member of the
editors board of its official periodical “Richter und Staatsanwalt in Nordrhein-Westfalen” (Judges and
Prosecutors in North Rhine-Westfalia) for more than 10 years.

S
®@@@
45 5
6B
@ \Q

Page 3/3 - Curriculum vitae of
Anette Milk
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CURRICULUM VITAE

Pierre ESPLUGAS

Lecturer in Public Law
Capitole University of Toulouse 1, France

Born on 5 May 1966, at Toulouse

Professional address :
Université Capitole de Toulouse 1
Rue du Doyen Gabriel Morty
31000 Toulouse — France

Tel : 0561633500

Personal address : @@
3 rue Alexandre Fourtanier, 31 000 Toulouse. @
Tel: 06 62 86 99 45 ; 05 81 34 06 72. @@
e-mail : pesplugas@yahoo.fr @

XN
&7 8P
Education G @ @@O
- Doctorate in law (Se Z @ Ow
ptember 1993). ) @@

1 @%gbren 990).

- DEA in public law, University T@%use
- Diploma, Institut d’étud%gihiqu@zulouse (Institute of Policital Studies
of Toulouse) (June 1989

o
- Master’s in publicéé@@@niver@?@ Toulouse 1 (June 1988).

I
University adm?g?strative a%tivities

- Member of the National Council of Universities (CNU), section 02, public law
(since 2007).

- Member of the Council of the Faculty of law of Toulouse (two mandates 2002-
2010).

- Member of CEVU, University of social sciences of Toulouse (two mandates 2001-
2009).

- Vice-president of ’Association des Auditeurs de ’Académie internationale de
droit constitutionnel (Association of Auditors of International Academy of
constitutional law), Tunis, Tunisia.

-Vice-president of la Commission de spécialistes de droit punlic (Commission of
specialists in public law), University of social sciences of Toulouse (1998- 2004).



- Secrétary-General of Centre d’Etudes et de Recherches Constitutionnelles et
Politiques - CERCP) (Constitutional and Political Studies and Researches Centre)
(1994- 2003).

Other activities

- Advisor to Brigitte Baréges, Deputy Mayor of Montauban (March 2008- May 2010).

- Staff Member of the Campaign for regional election in Midi-Pyrénées 2010,
Brigitte Baréges' list, UMP-Majorité présidentielle.

- Staff Member of the Campaign for European election 2009, Baudis’s list, UMP-
Majorité présidentielle.

- Political columnist, Téié-Toulouse (TLT) (2001-2008). @

Publications

- Le Conseil constitutionnel (Constltut/ona/ Co 2 (in @ ration with Henry
Roussillon), Dalloz, Connaissance du droit, 6t a pa 011.

- Faut-il adapter le droit des camp % 9 (Should the law on
electoral campa/gn be adapted ?), (Co- ion wi ier Bioy), Actes de colloque,
Lexis Nexis, a paraitre 2011.

- Droit constitutionnel (Cap onal @ (in collaboration with C. Euzet, S.
Mouton, J. Viguier), Coll. T%t roit, o 5™ edition 2010.

- Le service public (P@@ Serv %alloz collection Connaissance du droit, 2™
edition, 2002. %

- Conseil con@lonne serwce public (Constitutional Council and public
service), Thesis, prefaced by the dean Mr. Georges Vedel and publshed by editions
LGDJ, collection Bibliothéque constitutionnelle et de science politique, T. 80, 1994.

- « Notion de service public (droit interne et droit de I’'Union européenne) »
(« Concept of public service — internal law and European Union law »), Fascicule n°
149, Juris-classeur droit administratif, 2011.

- « Election présidentielle de 2007 et démocratie » (« Presidential election 2007
and democracy »), Revue Pouvoirs, n° 122, 2007, p. 139.

- « Constitution et contentieux constitutionnel » (« Constitution and constitutional
litigation », in La Constitution aujourd’hui, Recueil des cours de I'Académie
internationale de droit constitutionnel, Vol. XV, Tunis, 2006, p. 137.

- « Le service universel » («Universal service »), Droit administratif, Déc. 2002, pp.
6-11.

G

L

0%



- « Conseil constitutionnel et responsabilité pénale du chef de ’Etat. A propos
de la décision du 22 janvier 1999 » (« Constitutional council and penal
responsabilities of Head of the State. In connection with the decision of 22 January
1999 »), Revue belge de droit constitutionnel, 2000, n° 1, p. 159.

- « La Véme République: une pratique renversée de la Constitution de 1958 »
(«The V" Republic : a reversed practice of the Constitution of 1958 »), Les Petites
affiches, 6 mai 1999, n° 90, p. 12.

- « L’interdiction des partis politiques » (« Banning of political parties »), RFD
const., n° 36, 1999, pp. 675-708.

- «Le systéme des élections primaires est-il transposable a [I'élection
présidentielle frangaise ? » (« Is primary elections system transposable to the
French presidential election?»), RFD const., n° 25, 1996, pp. 21-34 ; (document n°

15).

- « Le Conseil constitutionnel et le suffrage universe @) Const/tut/onal council
and universal suffrage ») in Le suffrage universel (dit Ardant, H. Roussillon),
Presses de I'Université des sciences sociales de TOL{@ 1994%) 239.

&
D
Honour @@ 5 </>

- Chevallier de I'ordre des palmes ac ique @%)
Y
@@ o@@@

@® $
S @@

%



W\




Dr. Thammanoon Phitayaporn

(UNBEITNYY AEINsTl)

Education ® Bachelor of Laws, Thammasat University 1982 — 1985
® Barrister — at — Law, Thai Bar Association 1987
® Master of Laws, Chulalongkorn University 1986 — 1989

® Master of Laws, Yale Law School (Asia Foundation Scholar) 1993 — 1994
® Master of Laws, Columbia School of Law (Fulbright Scholar) 1995 — 1996
® Doctor of Juridical Science, Columbia School of Law 1995 - 1996
Activities ® | egal Counselor, Dr. Mana atuonal%%w & Tax Office

¢
® Judge working at the Ci ourt Jh@ummal Court, the District Court of
Zk

Pitsanulok, the C&/véig%urt of %rn Bangkok and Advisory Division of

the Supreme@%@ %

Judg%@ as De ecretary — General, Office of the Judicial Affairs

(Fulbright Scholar)

e Dlreé}5 Legal Affairs Division (Office of Judicial and Legal Affairs),

%@%ce of t@

diciary
{@ Execu é%lrector of Alternative Dispute Resolution Office, Office of the Judiciary
® Secretary of the Committee preparing Secured Transaction Law and
Foreclosure Law
® Deputy Secretary of the National Committee considering Legal Measures
for solving Economic Crisis in Thailand
® Pilot projects on:

Case Management, Court — Annexed Mediation,

Digital Audio Testimony Recording System, and E-court system



Present Work e

Address

W
&

<§@

Editor-in-Chief : Botbundit (Law Journal of the Thai Bar Association)

Deputy Secretary of the Committee on Judicial Administration and

Case Management of the Supreme Court and Appellate Courts

Secretary of the Committee revising the Judicial Handbook on Civil Procedure

Chief Judge attached to the Office of President of the Supreme Court

working at Rabibhadanasak Research Institute, Office of the Judiciary

Law Lecturer (part — time) at Ramkamhaeng.University, Bangkok
Rabibhadanasak Research Ingﬁé@% Ofﬂ@@khe Judiciary
Ratchadaphisake Rd., B@k 109 &%Hand

Tel :

(662) 512- 80%@( 662@%2 8065

E - mail : tham on.p@ ot a|| com
@ @@@@ &S
&

@5&;
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