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Justice for East Timor ?

ust over two years ago, the Indonesian military (TNI) In addition to an overview of various efforts to achieve
Jand its militia forces began their final campaign glistice, the issue includes a critical analysis of the in-
terror and destruction in East Timor. The results avestigation and prosecution by UNTAET of Serious

well known: approximately 70 percent of the country’€rimes (genocide, crimes against humanity, war crimes,
buildings and infrastructure destroyed; over two thowurder, torture and sexual offenses) and an article tha
sand people killed; untold numbers of women rapediscusses the activities of the international solidarity
and hundreds of thousands of people displaced. Thesavement to bring about an international tribunal. Also
atrocities shaped the creation of the UNTAET missiarontained within are an overview of the embryonic Com-
and spurred efforts to ensure accountability for the crimegssion on Reception, Truth, and Reconciliation, an ar-
against humanity and war crimes committed against ttiee on East Timor’s evolving judicial system (for “or-
people of East Timor. dinary” crimes), an examination of the relationship of

In the September 2001 issuelais TIMorlUNTAET the evolving justice system to incidents of violence
outlines its “twenty major achievements,” which do nagainst women in East Timor, and a piece that explores
include anything related to Serious Crimes prosecutiaan alternative to an international tribunal. We are in-
(Their claimed “functioning judicial and legal system'tluding a letter from Transitional Administrator Sergio
deals only with “ordinary” crimes.) UNTAET's silencede Mello toLa’o Hamutukon the ongoing refugee cri-
about its achievements reflects what is widely seenss, together with our response. A chronology listing
insufficient progress in this area. Of course, this isi@portant justice developments over the last two years
problem not only of UNTAET’s making, but more im-is appended as a supplemefat.
portantly it results from inadequate political will on the
part of Indonesia and the United Nations’ most power-
ful members to ensure that East Timor sees justice. N \Jn5|de
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UNTAET's efforts to ensure justice for human rights UNTAET and Serious Crimes..........c.cccceeveveevennane. 4
crimes committed in the context of Indonesia’s inva-East Timor's new judicial system ...............c..c........ 6
sion _and occupation. . Women and JUSEICE .......cooeeririiiniiieeeeee w7

ThisBulletinfocuses on attempts to achieve accou trhe Commission for Reception, Truth, and
ability for crimes committed during Indonesia’s attemppt Reconciliation 8
to conquer and “integrate” East Timor. These crim % °00 d_ tt ...... |t .............................. 10
began in 1975 when Jakarta initiated its campaign|Q oli gnty jan international justice................ce......
aggreSS|on against Portuguese Timor and formally en SyhoisLa’o Hamutuk? ..., 11
in 1999 when TNI withdrew from the territory. In many An international tribunal for East Timor?.......... 12
ways, the international crimes continue today as milifigSummary of Tribunal Seminar reports................ 14
and their backers in TNI still hold thousands of EaBlIn Brief............cooooiiiiiiiiiiie e 14
Timorese virtual hostages in Indonesian West Timor] Letter from SRSG Sergio Viera de Mello ............ 16

La’'o Hamutuk responds: Refugee return
too slow, strategy still misguided ....................... L7
Editorial: When should accountability start? ..... 19

Editorial: Time to get serious about justice
for East TIMOF ......oooviiiiiiiiiiiieeee 20

What is La’'o HamutuK? ......coooveeieeiie e, 20

Supplement: Chronology of justice and
accountability September 1999-October 2001

La’o Hamutuk, The East Timor Institute for Reconstruction Monitoring and Analysis
P.O. Box 340, Dili, East Timor (via Darwin, Australia)

Mobile: +61(408)811373; Land phone: +670(390)325-013
Email: laohamutuk@easttimor.minihub.org  Web:http://www.etan.org/lh




Sites of Justice-Related Efforts

There are three relevant “sites” of justice-related activity: inter- Since that time, little has happened in official circles—

national (more specifically, within the United Nations systemgpart from occasional warnings to Jakarta that lack of
Indonesia, and East Timor presently under UNTAET. progress will lead to renewed efforts to establish an interna-
The United Nations tional tribunal. There is no progress at the United Nations

Int i lIv. the United Nati icKIV | hed . toward an international tribunal for East Timor, and some
nternationally, the United Nations quickly 1aunched an iy, e | countries are retreating from earlier passive sup-
vestigation of the atrocities committed in the context of t

. rt for the idea. In the last few meetings on East Timor in
UNAMET mission. On 27 September 1999, the UN Co e Security Council, for example, no member-state has

mission on Human Rights (UNCHR) passe_:d aresolution .Carﬁ:' ntioned a tribunal, nor have UNTAET or East Timorese
ing upon the Secretary-General to establish an Internatiogl i~ s qone so in their testimony. Only the efforts of local

Eommlsslﬂ? of Iln?_uwy _onEEats'%__TlmorTﬂClggém;ol_grﬁs nd international NGOs and the work of the international
umanrights violations in £ast fimor. the imite olidarity movement keep the issue alive.

the Commission’s mandate to begin in January 1999, when
President Habibie first suggested a vote in East Timgadonesia

UNCHR 'also requesteq that thre(_e Special Re}pppr_teurs CalYon after Indonesia violently and reluctantly withdrew from

out missions to East T|mor.focusmg on extrajud|C|aI EXECRAst Timor, Jakarta promised to rigorously investigate and
';lons,(jt(é(turle, V|oIentce against women, disappearances, %’P secute gross violations of human rights and international
orced dispiacement. ﬂumanitarian law in 1999. On 22 September 1999, the Habi-

h InSa 10 [?eRcembetr 1999 reportdt?hthe_zrsleculnty CO.:JhnC fe government gave its approval to Indonesia’s official hu-
€ Special kapporteurs accused the ; along wi 1an rights body, Komnas HAM, to form its own Commis-
litia, of crimes including “murder, torture, sexual violence,;

sipn of Inquiry into Human Rights Violations in East Timor

forcible transfer_of population ano_l other persecutior_1 a PP-HAM) to investigate human rights crimes committed
inhumane acts, including destruction of property,” crime ring 1999. Soon thereafter, Habibie signed a regulation

“‘committed on a scale that is widespread or SyStemaﬁCa‘()drthorizing Komnas HAM to establish an ad hoc court to

b.Oth'” Th‘?y recommgnded that the _Security Council co rosecute civilians and soldiers for human rights crimes in
sider setting up an international tribunal unless Jaka st Timor and elsewhere

produced credible results from its investigation and prom- On 31 Jan. 2000 KPP-HAM released the Executive Sum-
ised prosecution of those responsible for the 1999 terrrwéry of its report stating that “gross violations of funda-

in East Timor “in a matter of months.” At the same UM&nental human rights have been carried out in a planned,

the rapporteurs asserted that the tribunal “should have J;X'/'stematic and large-scale way in the form of mass murder,

risdiction over all crimes under international law com,[-

. : : ; rture and assault, forced disappearances, violence agains
mitted by_any party in the Territory since the departure ‘ﬁomen and children (including rape and sexual slavery)
the colonial Power [Portugal, in 1975].” ‘

forced migration, a burnt-earth policy and the destruction of
Less than two months later, the ICIET report called up » :
: : . . : operty.” The report accused 33 people of gross crimes.
the UN to “establish an international human rights tribun perty P Peop g

. . . I Wiranto, the Defense Minister and head of the TNI in
mitment shown by President Abdurrahman Wahid to uphojdgg 41 Major-General Zacky Anwar, then head of mili-
the law and to fully support the investigation and proseC{,gry i?\telligence '

tion of the perpetrators through the national investigation ;| early February 2000, Indonesia’s Attorney General,

process und'er’ way in Ind.or.1e3|a. Mr Annan also rep,,ort.‘la\ﬁarzuki Darusman, stated that it would take three months
that Indonesia’s foreign minister h_ad strongly assqred h"fg decide whether to file charges against those accused b
“of the Government’s determination that there will be N e Komnas HAM investigation. That never happened. In ‘
impunity for those responsible. November of the same year, he promised that Jakarta woulc

K.Of' Annan Wetnt on to V\g:tet that he [[ntt()a_:jflefd :ﬁ PUrsuf 5secute 22 suspects implicated in crimes against Eas
various avenues to ensure that [accountability for the crim or in January 2001. That did not occur either.

is accomplished adequateliyter alia, by strengthening the On 23 April 2001, Indonesian President Abdurrahman

capacity of UNTAET to conduct such investigations an\gtlahid approved the establishment of a human rights court

;er:jhanc'ing Colysgogz':\iﬂ?n bet;{ve::-'n UNTAET and thﬁ)r East Timor, but one that would have only prosecuted
ndonesian ... ) investigation. violations committed after the August 1999 popular consul-

. Given th.'s opening, j[h’e members O.f the Security Couf}aftion. In response to criticism from many quarters, Megawati
cil—especially Indonesia’s powerful allies—were more tha anged the court's mandate in August 2001 to include

willing t(i d't:,'fer to Jgk?{rt]a sSrequistéhat 't.lha,:vf t(?tehntglht imes committed in April as well as in September 1999,
prosecute Its own. butthe security Louncii stated thal INGey; ot those committed in other months. At the same time,

nesia had to bring the perpetrators to justice “as soon as RR& new decree restricted the court’s jurisdiction to crimes

sible” and should “institute a swift, comprehensive, effe ‘ommitted in Dili, Liquica and Suai only.

t'vf. ano: trtansdpagent ]!e_:gatl_ procejsd In conformlty; \INlth”mter- While the redefined court could potentially try former mi-
hational standards of Justice and due process ot faw. litia leader Eurico Guterres (now head of Megawati’'s PDI-P
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party’s youth wing), it appears that the
goal of the change was to placate |n-
ternational critics. As one Jakartp-
based diplomat explained, Megawati
may be prepared to sacrifice Guterfes
in order to appease the international
community. Amnesty International
was more pointed in its criticisms, stat-
ing that the limitations on the couIbO

We need
Justice

mean “that hundreds of victims of vi
lations during 1999 throughout Egst
Timor will be denied justice and the
full truth of the events will no
emerge.” .
In August 2001, Benjamin Mang
koedilaga (responsible for establishi
the court) stated that he expected c(
hearings to begin in October. HowevHE
in October Indonesia announced this
the judges would not be named ur
December. Given such stalling, it is not
surprising that Bishop Belo has stated
that “We have no faith in the investi-
gations being conducted in Jakarta.
Those who authorized the crimes|in
East Timor will not face justice therel”

East Timor (UNTAET)

After InterFET troops arrived in Eagt
Timor on 20 September 1999, about a
dozen Australian military police bg-
came responsible for investigatiops
into human rights crimes. InterF
transferred this responsibility and rel-
evant files to CivPol in December
1999. On 22 March 2000, UNTAET head Sergio Vieira de Serious Crimes investigators have prioritized ten cases from
Mello formally shifted this task to a division headed by999, including the massacres at the Catholic churches in Liquice
UNTAET’s Human Rights Unit (HRU), but still within and Suai, and the killings at Manuel Carrascaldo’s house. Since
CivPol. its establishment, the Prosecutor General’s office has indicted
The transfer of responsibility to the Human Rights Univer 42 individuals—including a few low-ranking Indonesian
had many advantages, particularly as the HRU understaiatisl East Timorese TNI members—for crimes against human-
East Timor’s recent history and how the human rights atrodtl, and many others for individual cases of murder and other
ties fit into a larger political-military pattern, as well as enserious crimes. There have been eleven convictions thus far, al
joying good relations with East Timorese NGOs. Neverth&w-level militia members; no Indonesian military officers have
less, the Human Rights Unit never received the resourges appeared before the court.
needed to effectively manage this responsibility. Many have criticized the slow pace of investigations and
Between June and August 2000, UNTAET establishgutosecutions by UNTAET, which is partly due to a shortage
a prosecution service to oversee investigations into Sewf-staff and other resources. The Indonesian government’s
ous Crimes first within its Judicial Affairs Departmentrefusal to cooperate with UNTAET investigations and pros-
and then within the Ministry of Judicial Affairs, remov-ecutions—despite having signed a memorandum of under-
ing this responsibility from HRU. UNTAET also estab-standing on 6 April 2000 obligating Jakarta to do so—has
lished a Special Panel for Serious Crimes within the Diweakened UNTAET's effectiveness in this area. At the same
District Court, which has the exclusive power in Eagime, however, there are significant problems within and
Timor to try cases of genocide, war crimes, torture araound the Serious Crimes Unit that are independent of re-
crimes against humanity (irrespective of time) as well asurces and Jakarta’s lack of cooperation. (See next page.)
murder and sexual offenses committed between 1 Janu©Other “sites” of justice could be in third countries which
ary and 25 October 1999. can host civil or criminal trials for crimes against humanity,
With the arrival of a new Deputy SRSG in July 2001 angiar crimes and other crimes subject to universal jurisdic-
the restructuring of the government in September 20Qign. The recent civil suit and $66 million judgment against
UNTAET is reassigning responsibility for Serious CrimesINI general Johnny Lumintang (in absentia) in the United
At press time, they had not finalized the details. States demonstrates the potential for such efférts.
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UNTAET and Serious Crimes

Since the arrival of UNTAET, one of its most critical reWelch. The new General Prosecutor is East Timorese law-
sponsibilities has been to initiate and achieve accountabilitgr Longuinhos Monteiro, 33, who had been DGP for Ordi-
for some of those who perpetrated crimes against the peamdey Crimes. As we go to press, UNTAET/ETTA has not
of East Timor during 1999. Early in the mission, UNTAETilled the two top positions in the Serious Crimes Unit (for-
assigned people to investigate Serious Crimes (murder, raperly held by Jean-Louis Gillisen and @yvind Olsen).
massive arson and worse). This was originally part of thelt is impossible to predict the effects of these changes, but
Human Rights Unit but was transferred to the Ministry offe are optimistic that UNTAET leadership is finally address-
Justice in June 2000. Throughout, the UNTAET leadershipg long-standing problems. Much of this article describes
(through the SRSG and the Deputy SRSG) has been respbe-problems that existed up to October.
sible for administrative management of the unit. As we go The Serious Crimes Unit has brought more than 40 in-
to press, the unit is undergoing major personnel and strdictments for crimes against humanity (mostly militia mem-
tural changes. bers and sup-
The Genera porters, and
Prosecutor ha East Timorese

overall responsi
bility for inves-
tigation and
prosecution of
both “ordinary”
and “serious”
crimes, each o
which is as-
signed to a
Deputy Genera
Prosecuto

(DGP). The
DGP for Seri-
ous Crime

heads what ha
come to beg
known as the
Serious Crimes
Unit (SCU), en-
compassing
prosecutors, fo
rensic special
ists, data man
agement per
sonnel, and in
vestigators.,
However, in re-
ality, the struc-
ture of the SC

TNI), and has
investigated
several hun-
dred murders.
These accom-
plishments re-
flect the fact
that the unit in-
cludes many
highly dedi-
cated and
strongly quali-
fied investiga-
tors and pros-
ecutors. Nev-
ertheless,
many  East
Timorese and
internationals
here feel that
investigations
and prosecu-
tion of Serious
Crimes are
moving much
too slowly, and
that the goals
set by the SCU
fail to include

has been confusing and ill-defined, even for those who wdhe systematic and coordinated nature of the atrocities, or tc

there, with dual reporting to both the UNTAET leadershipxplore crimes committed before 1999.

and the ETTA Ministry of Justice. Many believe that the problems stem from several princi-
From August 2000 until mid-October 2001, Mohamegal factors: mismanagement, incompetence, lack of vision,

Othman served as General Prosecutor. From July 200lirtadequate resources, and insufficient political will within

October 2001, Jean-Louis Gillisen served as DGP for Setie international community.

ous Crimes, filling a long-standing vacancy. @yvind Olsen, . o

who just resigned as head of the investigation branch of iésmanagement, Incompetence, Lack of Vision

SCU, functioned as thde factohead of the SCU until La’o Hamutukinterviewed current and former staff associ-

Gillisen arrived. ated with the investigation and prosecution of Serious
Within UNTAET, overall responsibility for justice is now Crimes. Almost uniformly, they were highly critical of

assigned to New Zealander Dennis McNamara, who beca@wvind Olsen’s leadership, reporting that he had very poor

Deputy SRSG in July 2001. In September, with the formeelations with many of the staff. Criticisms were also raised

tion of the all-East Timorese Second Transitional Goverabout communication within the division, and with General

ment, Ana Pessoa became Minister of Justice, replacing Gitasecutor Othman’s and former Justice Minister Gita
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Welch’s unwillingness to deal with personnel problems. Stafiird month, it will take a long time to try even those who
morale within Serious Crimes is very low, and has caushdve already been indicted.
several competent, committed people to resign. Material resources are also in short supply. For example,
La’o Hamutukhas learned of many specific incidences dfalf of the investigators do not have vehicles, nor does the
incompetence, poorly-defined strategy and objectives, in€ieputy General Prosecutor. This lack of human and mate-
fective data management, and bad judgment in the Serioas resources makes it difficult to create an effective judi-
Crimes Unit. As Amnesty International wrote in its July 200tial system.
report on justice in East Timor, “Apart from resolving the . )
10 priority cases there appears to be no strategy for inveb@ck of Political Will?
gating other cases which took place during 1999 or indeEdr at least a year, it has been clear that the Serious Crime
thousands of human rights violations which took place lonit was fraught with problems. In early 2001, Transi-
previous years.” We have also heard numerous anecddiesal Administrator Sergio Vieira de Mello requested
illustrating lack of even rudimentary knowledge of Ead¥lary Fisk, a person with a long and respected associa-
Timor’s recent history among SCU staff. Given that all SCtion with the United Nations, to conduct an internal in-
management has recently resigned, we will not go into deestigation of the SCU. UNTAET never released the Fisk
tail, but, like many others, we hope for significant improveReport, but well-informed people describe the report as
ment during UNTAET's final months. recommending significant changes, including new man-
The SCU has no public outreach program, which is esgement. It took six months before major changes were
sential in a traumatized post-conflict society where survirade, during which time, UNTAET renewed contracts of
vors and communities need and want to be informed ab@atople cited as problems in the Fisk Report, while others
what authorities are doing to ensure justice. Many are crit¢ho identified the problems left in frustration.
cal of the lack of cooperation between the SCU and EastThis raises the question of political will. As one former
Timor’s civil society, including the SCU’s failure to workSerious Crimes staffer stated, “There’s an argument that
with NGOs and others with extensive information, evidenadements of UNTAET and the donor countries really don't
and documentation. want a rigorous Serious Crimes Unit. It might embarrass
The SCU has not reached out to work with UNTAET $ndonesia at a time when they don’t want to do so.”
Human Rights Unit (HRU), whose international and local It is, of course, impossible to assess the validity of such
staff throughout the country know a great deal about Easispicions, but the fact that they exist even within the
Timor’s recent history. The HRU has strong ties to local cor&CU speaks to how profound the unit's problems are.
munities and organizations who could aid in investigation§hese doubts are reinforced by the poor performance of
Taken together, these examples illustrate the danger oftha governments that dominate the United Nations regard-
over-reliance on international experts with little backgrounidg justice for East Timor.
in East Timor, while doing almost nothing to integrate East As UNTAET nears its end, the UN is planning for the
Timorese into the process. Although current changes mayestigation and prosecution of Serious Crimes in the
address these problems, many ask why they were allowedtigcessor mission, with expected increases in international

persist for so long. and local staff. A major funding problem exists, however,
as the United States and France do not want assessed col
Inadequate Resources tributions to be used for activities outside of the narrow

Amnesty International wrote “There has been a continugdrameters of traditional peacekeeping. The Secretary-
shortage of staff, including investigators and prosecutors wileneral has proposed that Serious Crimes prosecution ir
experience and expertise in investigating and prosecutidfl TAET Il be funded from assessed contributions, al-
cases of human rights violations and crimes against humémugh most civilian functions, including the judiciary,
ity.” In December 2000, for example, there was only ongill depend on voluntary contributions.
prosecutor for Serious Crimes. While the situation has im-The Serious Crimes Unit is, at present, the only place
proved, there are still only seven prosecutors. where perpetrators of crimes against humanity committed
Outgoing DGP Gillisen estimated that at least 55 investiuring the Indonesian occupation can be called to account.
gators are needed to cope with the workload. But there &vih the justice process in Indonesia going nowhere, and
only 26 investigators assigned to the SCU, and only 11 with the UN not yet willing to establish an international tri-
them are on the ground at any one time, due to contract rddanal for East Timor, hopes for justice rest here for now.
tions. Frequent contract rotations (every 6 -12 months) Afthough the unit has some accomplishments, performance
investigators (many of whom are CivPols loaned by goverim many areas has been lacking, and UNTAET’s leaders, as
ments on 6-month contracts) mean that continuity and knowtell as influential governments, have been reluctant to take
edge have been lost. action. Although recent SCU management changes indicate
At present only one three-judge panel is functioning that this may finally be changing, consistent public vigilance
try perpetrators of Serious Crimes. Although UNTAET is iand advocacy are needed to ensure that the changes hay
the process of setting up two more panels, many doubt thignificant, lasting effect. Furthermore, until UNTAET and
the necessary support staff — interpreters, public defendehg UN broaden their vision and deepen their determination,
etc. — exists to conduct more than one trial simultaneoustyany of the worst perpetrators will continue to enjoy impu-
With the first crimes against humanity trial already in itgity in Indonesiast*
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East Timor’'s New Judicial System

By The Judicial System Monitoring Programme(JSMPjw are enforceable, to date the Transitional Administration

When UNTAET was established in Oct. 1999, the judicié]as still not undertaken a comprehensive review of these
system that had been in place throughout the Indonesian [@¥s to assess the extent of their incompatibility with inter-
cupation of East Timor was effectively in ruins. The Indglational standards. This system has caused considerabl
nesian military and its militia has destroyed infrastructuf@nfusion, not just for ordinary people who are subject to
such as court buildings, and documents such as court fileg laws, butalso for the police, judges, prosecutors and law-
and legal texts. The Indonesian bureaucracy that had adm¥iats who are trying to follow and implement them.
istered the court system had fled, taking with it the vast ma-AS most East Timorese have never experienced an inde-
jority of judges, prosecutors and qualified lawyers. TheRendent and impartial formal justice system, considerable
was an immediate vacuum of not only law enforcement bigforance and mistrust of the official justice system contin-
also of a legal system to enforce. As a result, an urgent &&$- Basic public information about the new justice system
integral part of UNTAET’s mandate was to recreate a funt§ currently lacking, including information about how to ac-
tioning justice system, including the very foundations offSS complaint mechanisms and the entitlement to formal
which that system would be based. justice procedures. Similarly, there is a great need for edu-
Since then, UNTAET has created four district courts igation and information about a person’s rights upon arrest,
Dili, Baucau, Suai and Oecusse, as well as a national Cd0fluding the right to legal representation and the right to
of Appeal. UNTAET also appointed 25 judges, 13 prosec_gdencg. There havg already been msta_mces_ in whlph police
tors and 9 public defenders in early 2000. The judges nélyestigators question suspects, sometimes in relation to ex
hear both criminal and civil cases, including disputes reldtemely serious allegations, without the protection of hav-
ing to commercial contracts, land agreements and bordfed & lawyer present on their behalf to ensure the upholding
control activities. With the exception of a special panel &f the laws that guarantee these rights. N
the Dili District Court that hears the Serious Crimes cases,n addition, East Timor has many valuable traditions of
most of which relate to the violence in 1999 and use interrfgmmunity-based mediation and other forms of dispute reso-
tional judges and prosecutors, East Timorese judicial offittion, of which local communities are justifiably proud.
ers deal with all legal cases. Furthermore, a Timorese polieg@me of these have long histories that pre-date even the Pol
force is now in place, although it is still supported by thié!/guese colonial presence and are administered by local lead
international Civilian Police. There are also public defeng's such as thka nain (traditional law person). Some of
ers—UNTAET-appointed lawyers that represent people {R€se systems have been developed or adapted as altern
court if they have no other lawyer. Finally, court building§ves to the corrupt and arbitrary nature of the Indonesian
and prisons are largely rebuilt, and the slow task of develdgstice system.
ing skills and knowledge of how to run a justice system has!n many formal justice systems around the world there
begun. has been increasing recognition of the usefulness of media:
However, despite this progress, insufficient resources, b and other dispute resolution alternatives to going to court,
in equipment and personnel, are hampering the effective #dtich can often be inflexible and expensive. Such systems
ministration of justice. Basic rights to a fair trial, such as t&@n complement a formal justice system when used in ap-
right to legal representation are jeopardized due to the RfoPriate cases. At the same time, there is a need for cau
sufficient number of public defenders. Currently there afon- AS Amnesty International noted in a recent report on
only 12 public defenders for the entire country, all Ea&@ast Timor, “the use of alternative, non-judicial criminal
Timorese. The situation is exacerbated by the fact that, pdg$ticé mechanisms can lead to serious human rights viola-
to 1999, few East Timorese had received a legal educatffifis” where they operate in an unregulated way without
and nearly all of those who were qualified were not allowefléquate protection. .
by the Indonesian administration to practice law. As a resultCertain violent activity in particular, such as murder or
the lawyers have either very little or no practical experiend@pP€, should be treated as criminal offences and penalizec
The same problem applies to the new East Timoreg@_cordmgly_. Amnesty cited se\{eral cases in which violent
judges. They have only received minimal training, yet musfimes against women and children have been “resolved”
struggle to manage extraordinary case loads. In countrimeans including the payment of money, sometimes agains
that employ the Anglo-American common law legal tradthe victim’s wishes. In the absence of a functlonlng justice
tion judges are only chosen from the most experienced §¥stem that has earned the trust of the community, vulner-
nior lawyers. In the continental European civil law tradiable groups such as women and children face pressure f
tion, which forms the basis of Indonesian law, judges uAccept alternate forms of community “justice” that may place

dergo an extensive training program and begin with oni)em at greater risk. o _
minor cases. An independent and impartial justice system is one of the

The laws that now apply in East Timor are an unusu&ost important foundations of anyjust society based on the
combination of Indonesian law, UNTAET regulations, angHle of law and respect for human rights. When perpetrators
international human rights law. For most day-to-day leg8f @buse and other injustices can act with impunity, the ba-
matters, particularly criminal offences, the Indonesian lavp¥C Principle of equality before the law is undermined. While
that were in place throughout the occupation continue to 4p€ Ppursuit of justice for the victims of past atrocities and
ply. Although the UN regulations dictate that only Indoneabuses committed in East Timor remains an important goal,
sian laws that are consistent with international human rigfife¢ proper establishment of a justice system with the capac-
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ity to fairly determine disputes and to prosecute current addte. If the new justice system does not receive the neces

future crimes according to law must also be a priority in tteary support, the legacy of impunity and corruption left by

reconstruction process. Indonesia will continue to undermine the development of
It is vital that the international community continues tthe rule of law in an independent East Timér.

support and provide material assistance to the fledgling |

tice system well beyond the expiration of the UNTAET ma

lfl[\S'MP is an independent project that aims to improve the
rEquality of justice provided by the judicial system in East Timor.

“An International Tribunal is the most pressing demand in the interests of justice.
Of all the victims of Indonesian military violence the greatest suffering was borne

by women, who up to this time, have not met with the justice they hoped for.”

—The East Timorese Women'’s Network, Women’s Issues in East Timor,
Donors’ Conference June 2001

Women and Justice

By Kate Halliday The Indonesian criminal code does not provide adequate

The number of cases of violence against women in East TinRgptection for women from violence. Under this law, for
has risen sharply according to media reports TémeLa’o €xample, it is not prohibited for a man to rape his wife.
Hamutuk Bulletin Vol. 2, Nos. 1&2) with the majority of Threats of violence and attempted assault are also nof
offenders being husbands and brothers. East Timorese wogHnibited by the code. This law fails to give a clear mes-
activists have repeatedly raised concerns about this matté®ge to the community that domestic violence is the same
The Vulnerable Persons Unit of CIVPOL in Dili also note@S other forms of violence. It is also inconsistent with
that there has been an increase in women reporting domeétigrnational human rights standards, in that women do
violence crime over the last year. However, they also repfRt have the full support of the law in seeking protection
that women are experiencing difficulties with the crimindrom violence. o _
process and that they are very vulnerable to pressure to withYNTAET’s law on criminal procedure introduced some
draw their complaints of violence. important rights for victims of violence. Under this law an
The justice system can respond to violence against wordBKestigating judge has the power to prevent a perpetrator
in a number of important ways by: who has been arresf[ed for dome;tlp wolgncg from living in
V clearly prohibiting violence: the family home while the court is investigating and pros-

. - . _ecuting a case of violence. When convicting a perpetrator of
V ensuring that the justice system treats domestic v g gaperp

| in th ther f £ viol ] l\(ﬂ'olence, a judge may order the perpetrator to pay compen-
ence in the same way as other 1orms ot VIOIENCE, - sation to the victim. This is a significant law for victims of

V providing protection for women from continuing vio-yiolence as many would not be able to pursue civil proceed-

lence; and ings against a perpetrator for compensation.
V providing adequate and just compensation for injuries Many East Timorese communities continue to use tra-
caused by violence. ditional dispute resolution mechanisms that also involve

The Convention on the Elimination of Discriminationthe payment of compensation to a victim by the perpetra-
Against Women states that women are entitled to equaligf. Recently, however, there have been allegations that
before the law. The Declaration on the Elimination of Viosome judges are blurring these traditional roles with their
lence against Women recognizes that violence against wori@y authority in the formal legal system, and “resolving”
is an impediment to equality and the full enjoyment of hilomestic violence disputes merely by ordering payment
man rights. of compensation, rather than proper prosecution of crimi-

At the moment in East Timor the legal situation in relghal behavior. It is vitally important that judges and pros-
tion to violence against women is quite complex due to tegutors are trained adequately in domestic violence is-
continuing existence of Indonesian law in some areas a$i¢esS.
the introduction of UNTAET regulations in other areas. How- Ensuring that the law itself protects women and complies
ever the first regulation passed by UNTAET in 1999 mak#gth international human rights standards is only the first
it clear that international human rights standards, includiséep- In addition, there must be effective community educa-
the standards contained in the Convention on the Elimirf#n about women’s rights and sensitive administration of
tion of All Forms of Discrimination Against Women, have dhe laws.
clear role in the law in East Timor. Public officials must ex- Itis the responsibility of all those involved in the justice sys-
ercise their duties in accordance with these standards. Int&m-lawmakers, police, prosecutors, lawyers and judges—tc
nesian law only continues to apply in East Timor as long @8sure that women achieve full equality before thedaw.

it complies with these international human rights standargg;;s Halliday is an Australian-based lawyer who recently
or until it is replaced by UNTAET regulation. volunteered with Fokupers in Dili.
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The Commission for Reception, Truth, and
Reconciliation: An Overview

What is the CRTR? Third, the CRTR will report its findings and make policy

On 13 July, UNTAET passed Regulation 2001/10, establigigcommendations, thereby bringing pressure on East Timor's
ing the Commission for Reception, Truth and Reconciligovernment, the international community and other agen-
tion (CRTR) in East Timor. The Commission has thee gef'€S relating to a range of issues, including the needs anc

eral areas of activity, each of which aims to promote humdgnts of victims.
rights in East Timor. The CRTR is the result of a proposal drafted by a Steer-

First, it will establish the truth regarding human rightf’d Committee supported by the UNTAET Office for Hu-

violations that took place between 1974 and 1999, while f8&n Rights, following an initiative from the CNRT Con-

porting these violations and the factors that contributed $¢SS: The CRTR Steering Committee included representa:
their occurrence. In this regard, the Commission will inve&Yes of youth, women's and survivors’ groups; human rights
tigate not only individual cases of rights violations, but alsy'd church organizations; UNHCR, and relevant UNTAET

the extent to which the violations were part of a systemafiePartments. The Committee drafted the CRTR proposal with

pattern of abuse. Allegations of war crimes and crimes againdPPOrt from UNTAET legal affairs, and conducted com-
munity consultations in every district.

humanity will thus form part of the Commission’s investi* et .
gations. The CRTR will also ex- Truth commissions have becom'e a pqpular prescription
for reconciliation in several post-

amine the role of international ac : . ;
tors (such as foreign govern conflict countries. The establish-
ment of a truth commission is

ments), and will hold hearings |

outside East Timor as it attempt based on the assumption that mak-

to provide a full picture of why ing the truth public about who did
what to whom in the context of

gross human rights abuses o X )
curred. But the CRTR will have gross human rights abuses will fa-
cilitate reconciliation in a society

limited resources for investiga-

tions. And, as its jurisdiction is
limited to East Timor, it cannot
bring charges against those wh

trying to recover from war and/or
widespread, gross human rights
abuses.

One function of a truth commis-

refuse to cooperate, nor to com
pel testimony or evidence fron
Indonesia or other national gov
ernments.

Second, the CRTR will assis
“in restoring the human dignity
of victims,” in part by provid-
ing them with the opportunity
to tell their stories publicly. It
will also help to promote rec-
onciliation among East

sion is to investigate past human
rights abuses and produce a com-
prehensive report, outlining not
only individual cases, but also pat-
terns and policies underlying such
abuses. In addition to their reports,
truth commissions often encourage
and facilitate apologies to victims—
to individuals and the society as a
whole—by perpetrators of atroci-

Timorese by “supporting the re- ties. In this reggrd, they help in-
ception and reintegration of individuals who have caused o _ crease the likelihood that former
harm to their communities” by what are deemed as les@dversaries will coexist peac_e_ful_ly. In Sout_h Afrlc_a, for ex-
crimes (such as theft, minor assault, arson, and the kiimple, the Tru_th a_nd Reconcmatlon Commission included a
ing of livestock). This will entail holding perpetrators offMall restorative justice component, whereby perpetrators
such crimes accountable to their victims. The CommiB€rformed work for victims; the TRC also proposed a repa-
sion will do this through “Community Reconciliation Pro_ratlon program. Moreover, truth commissions can prOVIde rec-

cedures” (CRPs) by which perpetrators will agree to peq[nmenqlations_ for_ measures to prevent the recurrence of
form acts of restoration that are meaningful to the sun/fman rights violations.

vors and their communities. For example, the crime gtructure and role of East Timor's CRTR
burning a house down might require the offender to re-

build that house. The resulting “community reconcilia- A Selection Panelis consulting the community, after which
tion agreement,” will be registered at a district court! Will sélect and recommend seven persons “of high moral
which will ensure acts of reconciliation are proportionatenaracter, impartiality, and integrity” (at least 3 of whom
to the original crimes, are carried out, and do not violat¥!l P& women) for the Transitional Administrator to ap-
human rights. The Commission will refer Serious Crimdint as National Commissioners to head the Commission.

(such as murder, rape, wholesale destruction or planniﬁﬁur poIiti.c'aI parties that existed prior to In'donesia’s inva-
such crimes) which are ineligible for CRPs, to the Gelon (Fretilin, the UDT, Kota, and Trabalhista), the NGO
eral Prosecutor for possible prosecution. Forum, the Women’s Network, the Catholic Church, the Po-
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litical Prisoners’ Association, the Association of Families dome Concerns

th_e Disappeared, L_J_NTAET’S folce of Human Rights AfThere are concerns that the United Nations, donor govern-
fairs, and the Transitional Administrator have each appomtﬁ%nts’ or East Timorese political leaders could use the ex-
one member to the Selection Panel. Pro-autonomy groupgsiance of the CRTR as an excuse for not moving forward to
Indonesia were invited twice but have so far declined to 19 osecute those who committed Serious Crimes, even thougt
the panel, although the position is still open in a gesture Qfch crimes are outside the scope of the Commission. A new
reconciliation. , , government, faced with budgetary problems as well as daunt-
The CRTR will operate for two years with the option of $,q demands and pressures (national and international) migh
6-month extension. The Commission will have six regiongl tempted to lower the priority of criminal prosecutions,
offices staffed by Regional Commissioners of similar pegspecially in light of limited resources and experience.
sonal and professional qualities as the National Commis-j, jts July 2001 report on Justice, Amnesty International
sioners. _ welcomed the provision in the CRTR regulation that em-
The CRTR proposes to have 270 East Timorese staff, WiBwers it to refer Serious Crimes cases to the General
a budget of nearly US$4 million. They hope to take 10,0Gf}osecutor’s office. Amnesty, however, “seriously doubts
statements from survivors of atrocities, an ambitious gogjhether the capacity currently exists to process these case
For their national Ofﬁce, they plan to rehabilitate the Comar@fectiveb/ orin a t|me|y fashion.” In this regard’ it fears
Prison in Dili, where many East Timorese political prisonhat the CRTR could absorb resources that might otherwise
ers were tortured during the Indonesian occupation. The &g available to the judiciary, potentially undermining the
prison will become a museum and resource center run gcess of justice, although reducing the court caseload is
the Association of Ex-Political Prisoners after the CRTR en@ﬁe of the arguments used to justify the Commission.
in two years. Meanwhile, UNTAET and East Timorese political leaders
Pat Walsh, coordinator of the CRTR'’s Interim Office omave been negotiating with militia leaders suspected of having
behalf of the UNTAET Human Rights Unit, explained t@ommitted Serious Crimes—even crimes against humanity—
La’o Hamutukthat one of the underlying ideas of the Comwith the hope of facilitating the return of refugees from West
mission is to provide an incentive for refugees in West Timgimor. The relationship between these negotiations and the
to return home. Many of them are militia members who fe@RTR (as well as the Serious Crimes Unit) is unclear. Although
reprisals when they return to their communities. Those talN policies rule out amnesty, some militia leaders in West Timor
ing a lead role in establishing the CRTR hope that militigave asked for it, encouraged by some East Timorese and UNTA
members will see the “Community Reconciliation ProceET officials, such as the recognition of the “practical value of
dures” as an acceptable mechanism of justice, one that ithnesty” by an East Timorese leader. Such words increase wor
ensure the safety of returnees by satisfying the demandie$ that the future government might use the CRTR as a substi
individuals and communities for accountability for lesseute for justice.
crimes. Others involved in refugee assistance, however, dan response to such concerns, UNTAET and ETTA offi-
not believe the CRTR will help in this regard, and fear dials have promised that the CRTR is not a substitute for
may even be counterproductive. One of the CRTR’s mojigstice, and that there is no amnesty for Serious Crimes. In
unique factors in comparison to similar commissions in othfarct, they argue, the CRTR is complementary to the justice
countries is the nature of the conflict in East Timor. Becaupeocess: By creating an official record of human rights vio-
the gross human rights abuses were the result of what Watns, the Commission will help facilitate accountability.
first and foremost an international rather than an internalCurrently, there is little grassroots understanding of the
conflict, the vast majority of those guilty of war crimes an€RTR—especially among the refugees remaining in West
crimes against humanity—members of the Indonesian militmor. As Pat Walsh admits, “There is a need for more public
tary and Indonesian government officials—are outside of tirdormation and education about the process. There’s an infor-
country. And for East Timorese members of TNI-directeghation vacuum on the other side of the border.” The CRTR will
militia groups in 1999, most @ahose accused of the worsthave to ensure that all sectors of East Timorese society are awal
crimes remain in Indonesia to where they fled followingf its purpose and rationale if it hopes to attract their meaning-
their participation in the post-UNAMET ballot campaigrful participation and have a real impact on reconciliation.
of terror. In any case, such individuals have little incen- Recently, the CRTR’s Interim Office held meetings with pro-
tive to cooperate with the CRTR as they are not eligib&itonomy leaders to explain the rationale behind the CRTR. As
for participation in the “Community Reconciliation Pro-Francisco Guterres, a member of the Interim Office, states, “It
cedures.” is important that militia members see the CRTR furthering their
While the Commission has the authority to request atehg-term interests. Without their participation in the reconcili-
gather information from witnesses, government officials arafion process, they will be isolated from their communities.”
people in other countries, it does not have power to compelf the CRTR is to attract refugees in West Timor to return,
anyone outside of East Timor to cooperate. Consequentlywill need cooperation from higher-level militia members
those most responsible for gross human rights violations framho control the movement of the refugees. Most militia lead-
1975 to 1999 will not participate in the truth-telling proces€rs, however, will not see the Commission as serving their
The Commission’s work is not intended to reconcile Eaktterests, as they were not involved in developing it. Since
Timor with Indonesia, although a credible account ghe Commission will collect testimonies in a process not gov-

Indonesia’s atrocious record in East Timor from 1975 to 198@9ned by laws of evidence, those who committed the most
may someday help Indonesia to address this history. serious offenses could fear that the CRTR process might ac:
tually lessen their chances of receiving a fair t™al.

The La’o Hamutuk Bulletin October 2001 Page 9



Solidarity and International Justice

By Paul Barber serves even more time to prosecute those responsible fo
atrocities in East Timor.

Many international activist groups believe that the tribu-
nal should have jurisdiction over all war crimes and crimes
against humanity committed in East Timor since the Indo-
nesian invasion in 1975, including complicity and command
responsibility. Although the specific jurisdiction and man-
new phase of East Timor’s history.” date Qf any internati.onal court will inevitaply bg a product

— José Ramos Horta, letter to Utrecht of political compromise, most advocates still believe that all
International Solidarity Conference, May 2000  those who are guilty should be held accountable.
Media work by solidarity groups has played a part in keep-
Since the scorched-earth devastation of East Timor in Séfg the possibility of an international tribunal included in
tember 1999, the international solidarity movement hasess coverage of the justice issue. Solidarity activists have
placed a high priority on supporting East Timorese demanalso undertaken important work at the UN Commission on
for an international tribunal to try those responsible for théuman Rights in Geneva. The 2001 Chairperson’s State-
crimes against humanity committed by the Indonesian milinent on East Timor (expressing the consensus of interestec
tary and their militia proxies. Because diplomatic consideggovernments), for instance, while far from perfect, was bet-
ations have often constrained East Timorese leadership frianthan the one in 2000. Although this year’s statement did
speaking out, and UNTAET has failed to argue the case fast mention an international tribunal, it did leave open the
a tribunal, the voices of global activists—along with thosgption of international action. The next session of the Com-
of East Timorese NGO and student activists—have oftefission, in March/April 2002, will also require concerted
been the loudest. lobbying to ensure that pressure for justice is maintained.

In May 2000, activists from Europe, the United States and The international solidarity movement has worked closely
Indonesia met in Utrecht, Netherlands, and reaffirmed thaith church groups, which—together with Bishop Belo—
they would encourage efforts to hold the Indonesian milrave launched important initiatives demanding an interna-
tary to account for their crimes and call for a special interngenal tribunal. In June 2001, 45 church aid agencies and
tional tribunal for East Timor. As a result, the Internationdduman rights groups repeated the demand in a statement is
Federation for East Timor (IFET) and over 80 organizatiossied in Canberra at the international donors’ conference on
and human rights campaigners from around the world wraast Timor.
to UN Secretary General Kofi Annan in July 2000. Similar East Timor support groups in Asia are also pressing for a
letters were sent to national governments and to the Eundbunal. The Free East Timor Japan Coalition recently made
pean Union. this a priority for its campaigning, focusing its efforts on the

Earlier, the intensive lobbying of U.S. activists was keJapanese government and the members of the UN Securit)
to enacting a law that prohibits the financing and training @founcil. In the Philippines, the Asia-Pacific Coalition for
the Indonesian military by Washington (the Leahy amengast Timor (APCET) has suggested that a People’s Tribunal
ment). The legislation blocks the U.S. from resuming bilagunofficial prosecutors presenting evidence to a panel of ex-
eral military co-operation until those responsible for vioperts who are not legal judgesjuld be a good way to high-
lence in East Timor are brought to justice. The law is still light the issues, develop the evidence, and create momentun
effect, although ETAN and other U.S. activists must comeward an official legal court. IFET groups in other countries
tinually defend it against Bush Administration attempts talso continue to make the justice campaign a top priority.
restore the U.S.-Indonesia military-to-military ties. In the United States, the East Timaction Network

A pattern has evolved whereby Indonesia has been do(&TAN) is advocating for a congressional resolution sup-
just enough to prevent the establishment of an internatiopalrting an international tribunal. ETAN facilitated a lawsuit
tribunal while actually doing little to advance genuine jusn which six 1999 torture survivors and relatives of murder
tice. Foreign governments eager to resume military coogietims sued General Johny Lumintang, former TNI Vice-
eration with Jakarta, or reluctant to act effectively to aahief of Staff. In September, a Washington judge awarded
vance justice, are all too keen to accept symbolic or mingie plaintiffs US$66 million in damages (which they will
developments in Indonesia as progress. probably never get). The judge decided that “Lumintang had

President Megawati has continued this tactic. As part efirect’ responsibility for these acts: as the third-ranking
what appears to have been an attempt to encourage the bh&nber of the Indonesian military, he — along with other
to restore military ties, she recently revised the jurisdictidrigh-ranking members of the Indonesian military — planned,
of Indonesia’sad hoccourt for East Timor to include crimesordered, and instigated acts carried out by subordinates tc
committed in April and September 1999, instead of just thog&rorize and displace the East Timor population, to repress
committed in the post-ballot period. At the same time, sliast Timorese who supported independence from Indone-
restricted the court’s jurisdiction to crimes committed in Dilisia, and to destroy East Timor’s infrastructure following the
Liquica and Suai. Although this step has little substance (gote for independence.”
prosecutions have begun, making the court a mere shadow)n the Netherlands, human rights and pro-democracy
many governments once again are saying that Jakarta gi@ups have launched a major campaign to highlight the

“East Timor will not follow the path of those in Nicaragua
or Mozambique who believed that international activist
support was no longer important once independence had
been achieved. We have waged East Timor’s struggle
with the help of concerned people from around the world,
and we will continue to remember and rely on you in this
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scourge of impunity in Indonesia and encourage bringimgsian NGO movement. The possibility of preparing legal
leading generals responsible for atrocities in Indonesia atakes against leading generals and using the courts of cour
East Timor to justice. tries, such as Belgium, which have shown a willingness to

The solidarity movement has maintained its position arekercise universal jurisdiction over crimes against human-
strategy in the face of uncertain international political wility, is an idea which the movement must seriously consider.
The movement must continue to ensure that demands Smlidarity groups are likely to have the chance to discuss
international justice do not disappear. Without such demanttss and other possible strategies at a conference on impu:
there will be no justice. Indonesia will have less incentive taty in Amsterdam at the beginning of December.
reform its justice system while the international community The constant search for justice goes on, and the interna-
will likely reduce its post-UNTAET support for the Seriougional solidarity movement still has a lot of important sup-
Crimes work of East Timor’s embryonic justice system. port work to do in this new era in East Timor’s histcdy.

The solidarity movement must also look to other ways ‘Fg
advancing its strategy bearing in mind that the need to ey
impunity is also a major concern of colleagues in the Indo-

ul Barber works with TAPOL, the London-based Indone-
Human Rights Campaign.
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An International Tribunal for East Timor?

By Jon Cina favored a parallel approach focusing on domestic legal sys-

During the recent campaign for the election of the Constitd€ms. Thus, Indonesia was urged to investigate and prosecut
ent Assembly, there were renewed appeals for the UnitéPpropriate individuals under its jurisdiction, while the UN
Nations to establish an international criminal tribunal tg2Stablished the Serious Crimes Unit (SCU) within UNTAET
investigate and try perpetrators of crimes committed durintp mount its own prosecutions.
the Indonesian occupation of East Timor. Such calls refle ould an International Tribunal be Effective?
acute and widespread disillusionment with efforts to dat: o _ o _
by UNTAET and Indonesia to bring the guilty to justice. As The most concrete difficulty with accountability for crimes
a result, momentum is building within various sectors oPf the past is how to obtain custody of the most senior re-
East Timorese civil society to ensure the establishment §Ponsible individuals, most of whom remain in Indonesia
such an institution. under the control of an uncooperative government and mili-
Although these demands are not new, there has been litfRfY. The SCU has notably failed to indict or prosecute such
discussion of whether and how an international crimindPersons. However, an international court, even one with the
court could actually advance the cause of justice in Ea%idest possible powers to order state compliance, is unlikely
Timor. This article therefore examines some of the argu® resolve this dilemma. This is because of Jakarta’s statec

ments for and against such a tribunal. refusal to cooperate with any international tribunal and the
unlikelihood of Indonesia’s powerful allies, many of which
Why an International Tribunal? are members of the Security Council, exerting pressure on

An international tribunal is an institution composed of judges}akarta to do so. _ _

prosecution, investigation, defense lawyers and administration, Other international tribunals have in general been success:
established in response to particular crimes considered so séi-in obtaining custody of suspects. This is more the result
ous that they concern the international community as a wholef their unique circumstances, however, rather than their sta-
Such tribunals carry out investigations and conduct trials oufus as international courts: in Germany and Japan, foreign
side national judicial systems. The UN Security Council, ac@@rmies controlled the countries and were able to secure the
ing on behalf of the international community, may use specidténdance of the majority of suspects at the Nuremberg anc
powers to create one. The Security Council can also grant thgkyo tribunals; and in Rwanda, supportive national and re-
resulting tribunal legal authority to order countries to assist ifional governments have arrested suspects and made ther
The UN appoints international judges and prosecutors to sta¥ailable for trial. o _

courts established in this way. A more recent variant is for the East Timor faces a situation closer to the countries of the
UN to enter into an agreement with the government of an indéarmer Yugoslavia, where a number of countries provided ref-
pendent country to create a special court, which the Securt@e to individuals charged with atrocities by the International
Council can then endorse. The UN is currently negotiating'm'”al Tribunal for the Former Yugoslavia (ICTY). Although
such treaties with Sierra Leone and Cambodia. Unlike court8€ ICTY’s mandate from the UN includes the power to order
created directly by the Security Council, however, these instgovernments to assist it, and there was a multinational mllltary
tutions include some local judges, selected by the UN and tffrce in the region with the power to arrest suspects, it took
national governments concerned. several years before shifting priorities among powerful West-

It is assumed that a court established by the UN in tH countries finally produced effective pressure on governments
name of the world community would have greater legitiiO surrender the most senior accused persons. Indonesia’s ec
macy and authority than domestic courts in East Timor anfdemic and strategic significance to the countries that dominate
Indonesia. The tribunal could be vested with the power ti1e United Nations is generally far greater than Yugoslavia’s.
order states, including Indonesia and Australia, to co-opefhus, even the authority of an international tribunal is unlikely
ate by providing relevant evidence, such as intelligenct® overcome the polltlcql obstacles to effective international
material against perpetrators, and to transfer accused pBfessure on the Indonesian government to transfer suspects.
sons residing in their territory. If Indonesia or other govern- Another major obstacle an international tribunal would
ments refused to do so, the tribunal could, in theory, ref&onfront is fun_dmg_. Since their creation in 1993 and 1994,
such non-compliance to the Security Council for an apprdhe ICTY and its sister court for Rwanda (ICTR) have cost
priate response. The proposed international court and #@¥er US$700 million. The ICTY expects to continue opera-
prosecution office could thus potentially become vocal anion until 2020. The expenditures and the life span are signs
morally powerful advocates for justice. qf t'he success of Igoth courts in e'stgbllshlng_ a workable, if

An international court is also viewed as the correct judilimited, system of international criminal justice, a success
cial response to the systemic, savage and sustained crint@at has far exceeded the expectations or intentions of those
committed in East Timor, especially as one element of th@ho created the two tribunals. But these successes are also
policy behind the crimes committed in 1999 was to attackirtual guarantee that the international community will not

UNAMET, and thereby challenge the authority of the Secu@dain enter into an open-ended commitment to find and to
rity Council. try perpetrators in any given situation. Current efforts to cre-

The Report of the UN International Commission of |n_ate United Nations courts in Cambodia and Sierra Leone in-

quiry on East Timor recommended such a tribunal in Jan@glicate that there would only be sufficient support for a very
ary 2000, but the UN Secretary-General and Security Coundifnited form of international criminal body for East Timor.
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The difficult decisions about who should be prosecuted &nd direct bilateral discussions.
such a context may leave many as unsatisfied as they ar®loreover, the SCU and Special Panels are based in Eas
with the current UNTAET and Indonesian processes. Indeddimor and are required to involve East Timorese fully in its
an international tribunal may exacerbate existing tensiowmsrk, both crucial elements in ensuring that justice is acces-
over who is accountable. East Timor may face a situatisible to, and includes the input of, the East Timorese people.
similar to that of Rwanda, where low-level perpetrators afiéhere is no guarantee, however, that an international court
tried relatively quickly but with less stringent legal safeguardgould be located within East Timor or that it would include
by the struggling Rwandan judicial system, while those ultizast Timorese staff effectively. Without such participation,
mately responsible remain at liberty or are prosecuted ovearsy effort to use judicial mechanisms to deal with the mass
longer period, with full respect for due process by the ICTRiolence committed in East Timor seems destined to fall short
which is based outside the country. Thus, the relationshipthe expectations of the East Timorese people.
between an international tribunal, the SCU and the Commis-The potential in the current system should therefore be
sion for Reception, Truth and Reconciliation in particulaested before embarking on an alternative criminal justice
requires detailed mechanism. This
consideration. should begin with

There would a radical and
also be an inevi- genuine reform
table delay be- of the structure,
tween the deci- personnel and
sion to establish funding of the
an international SCU and related
tribunal and the offices.
commencement As part of this
of its investiga- effort, the UN
tions and trials. should first com-
Experience with mission an expert
other tribunals review of the op-
indicates that it eration of the

can take years of . SCU and Special
negotiations to L ly| Panels and com-
find agreement Wh F" LE‘I MES mit to implement-
among the views ing the findings.

of many different countries on what the court's mandate akdNTAET should also relocate the SCU, Special Panels and
legal powers to compel co-operation should be. Securidgfense counsel outside existing government structures tc
funding and hiring competent staff —translating commitmentsflect the importance of accountability for past crimes.
into action- is also usually a slow and complex process. Moreover, UNTAET should recruit additional prosecutors,
. ) ) defenders, investigators, and other professional staff and
An Alternative to an International Tribunal? should expedite the recruitment of East Timorese personnel
The Indonesian and UNTAET systems are deeply flawett; shadow internationals.
much of the support for an international tribunal is based onlIn addition, the SCU should urgently articulate a policy on
their perceived failure. However, there is an assumption tleatmes committed before 1999. UNTAET should begin an
no more can be done to improve their efficacy. This may bagoing and comprehensive public education program to dis-
true generally in respect to Indonesia; certainly in the shegminate information about the criminal accountability pro-
and medium term it is reasonable to expect that Jakarta wiiss throughout East Timor, while SCU staff should be based,
continue to avoid a judicial examination of the role of seni@nd Special Panels should be enabled to sit, outside Dili as
officials, or to transfer them to an alternative jurisdiction. Anuch as possible. Consideration should also be given to the
restructured Serious Crimes Unit, on the other hand, has éstablishment of a consultation committee composed of Eas
potential to achieve many of the goals that supporters of imorese and international NGOs and other interest groups
international tribunal seek. to facilitate the transfer of information and views to and from
. SCU, the Special Panels and defense counsel.
Troubled by weak management, a r?a”OV.V'y Interpreted 1o consider post-independence options for justice, UNTA-
mandate and madegggte political and f!nanmal support, t@% should sponsor a meaningful conference that would in-
SCU has little credibility among East Timorese or INternay, ge representatives of East Timorese and international

_tlonal actors. \_(et, therg are persuasive reasons fOF CO”“NGOS, various sectors of civil society, and international legal
ing to support it. Acting in conjunction with the Special Parg

els for Serious Crimes, it is a Security CounciI-mandategeCIa“Sts"”

process to investigate and prosecute perpetrators. It theén Cina was, until recently, a Case Manager and Legal
fore has much of the authority and legitimacy that an intekdvisor to UNTAET's Serious Crimes Unit. Prior to com-

national court would provide, and a more creative and dag to East Timor, he spent four months documenting war
tive approach could see it using its mandate to increase pig$mes in Kosovo and three years working at the Inter-
sure on Indonesia, through UNTAET, the Security Coungilational Criminal Tribunal for the former Yugoslavia.
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Justice and Accountibility in East Timor:
International Tribunals and Other Options
NGO Seminar held in Dili, 16 October 2001

Summary of the presentations of the working groups

There is a consensus that there should be an international tribunal. This consensus has
been arrived at by the different groups for many different reasons including;

» To uphold the values of humanity
To guarantee the rights to justice
For the historical record

To deter similar future crimes

To foster reconciliation

YV V V

To act upon this consensus, we discussed some short term and some long term goals.
In the long term ( and this list is not in any order of priority) we need to:

» Collect, catalogue and protect evidence
» Organize groups of survivors and the families of victims

» Sensitize the community on the importance of accountability for past crimes
for ensuring justice and the rule of law, now and in the future

» Campaign at local, national and international level

In the short term (and again, not in any particular order of priority) we need to:
» Develop a system of data/evidence collection

» Prepare a statement to give to Dennis McNamara, Deputy SRSG, prior to his
visit to Indonesia.

» Prepare a statement for the next Security Council meetings on 27 and 31
October.

» Call upon international solidarity in support of the establishment of an Inter-
national Tribunal.

» Look at the prospects of inserting a provision in the constitution guaranteeing
justice in the future

» Lobbying and campaigning
» Prepare for the international donors meeting in Oslo in December

In Brief

On 21 Augustthe East Timor Prosecutor General indicted Press reports from late August indicate thatAustralian

a Civilian Police officer from Jordan on suspicion of rap- government was continuing to side with Phillips Petro-
ing an East Timorese womanPolice arrested the suspecteum to pressure East Timor to agree to a tax frame-
on 5 July following an alleged incident that occurred atwork favored by the oil company.While Canberra stated
Dili hotel. Prosecutors have asked for an expedited hearihgt it would not interfere in negotiations between East Timor
on the case so the trial is expected to begin soon at the Bild Phillips, reportedly refusing the oil company’s request
District Court. that it intercede directly to influence Dili, Canberra contin-
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ued to exert pressure indirectly. Foreign Minister Alexandeer letter called plans to close the UNHCR field offices in
Downer said Australia would encourage the oil company Baucau and Maliana on 31 September and to cease human
hold “a more intense debate” with officials in Dili. Naturatarian assistance to returnees “untimely,” especially given
Resources Minister Nick Minchin said that he hoped th#ie expectation that returns will increase significantly fol-
Phillips would be able to persuade Dili to adopt a “morewing the 30 August elections. The NGO coalition fore-
realistic and pragmatic” stance on taxes for Timor Gap @ées this process continuing through 2002, writing that a sig-
and natural gas by honoring an agreement made in Octob#icant reduction at this time “in UNHCR staff and its de-
1999 between oil companies and the East Timorese regiarture from East Timor . . . would be an indication to the
tance (se®ulletin, Volume 2, No. 5). Otherwise, Minchin East Timorese, the Government of Indonesia and the refu-
said, East Timor would lose valuable revenues, implying thgges themselves that the situation of the refugees has bee
oil companies would not invest under an alternative agraesolved or is irresolvable.” For such reasons, the NGO
ment. UNTAET officials called Canberra’s words “arrogantgrouping advocated that the UNHCR “continue to ensure
and Mari Alkatiri called upon Australia not to interfere irthe protection and long-term reintegration of returnees” by
the negotiations, stating that East Timor “will not allow itnaintaining its presence and continuing to provide humani-
[Canberra] to influence our decisions, much less our systeamian assistance to returnees at least until June 2002. It als
of taxation.” While what East Timor is seeking is not pubzalled upon the UN agency to increase “co-ordination and
lic, press reports indicate that Dili is hoping to establisha-operation with both governmental and non-governmen-
tax rate of 40 percent or more. Phillips Petroleum plansta organizations” working with refugees in West Timor, as
return to the negotiating table soon, and hopes to havevell as with local NGOs assisting with the process of reinte-
taxation agreement with East Timor’s Constituent Assergrating returnees into their communities. In light of the con-
bly by early November. cerns expressed in this letter, the UNHCR is reevaluating its

. . plans. (See article on page 17.)
On 3 Septembethe London-based Catholic Institute for

International Relations (CIIR) warned that the democ- On September 11Megawati Sukarnoputri accepted
ratization of East Timor could falter unless UNTAET and Japan’s controversial plan to contribute troops to the

the Constituent Assembly “take full account of the input peacekeeping mission in East TimoseeBulletin, Vol. 2,

of women.” Based on the observations of a CIIR delegatiddo. 5) while meeting in Jakarta with General Nakatani, the
present in East Timor for the 30 August election, CIIR coilread of the Japanese Defense Agency. The meeting tool
tended that most political parties “have not prioritised th@ace eight days after East Timorese NGOs, inclubaig
needs of women in their programmes” and that many pakyamutukwrote to Japan’s Prime Minister Koizumi Junichiro
leaders admitted to the delegation of not being aware of thand Foreign Minister Tanaka Makiko regarding the plan.
parties’ policies towards women. Moreover, it raised comRecalling the “bitter experience” of the East Timorese people
cerns about the failure of many to recognize the seriousnasth the Japanese military during World War 1l and Tokyo'’s
of domestic violence in East Timorese society. The delegaipport for Indonesia’s illegal occupation of East Timor from
tion also concluded that the civic education campaign faild®75 to 1999, the NGOs urged the Japanese government t
to reach many women, especially in rural areas. abandon its plan to send troops to East Timor. Instead, they

) , advocated, Tokyo should use the funds they would have ex-
On 4 September 200$uara Timor Lorosa’@ewspaper re- nanded on sending the troops “to compensate victims of

ported thakast Timorese Defense Force (FDTL) Briga- 5pses during World War Il and during Indonesia’s occupa-
dier General Taur Matan Ruak accepted the offer fr?m tion.” In addition, they called upon Tokyo to “publicly ac-

the Indonesian military (TNI) to train East Timor's  noyledge that past policies have caused great suffering to
armed forces The previous day, Indonesian General Kikihg East Timorese people.” They concluded that Japan coulc
Syahnakri stated that TNI would like to help train the FDTLyetter assist in enhancing East Timor’s security by pressur-
Matan Ruak gave the following explanation: “From a politiy,g jakarta to stabilize the situation along the West Timor

cal perspective, we can't continuously be at war forevefo ndary and to institute constructive diplomatic relations
While until now, we have faced political problems, we mugtiin pili.

not fight one another as enemies forever.”
) . Since 8 Octobelan additional 88 passengers have been
La’'o Hamutuk comment: During 24 years of occupationype 1o travel between Dili and Oecusse each we€KNTA-
TNI carried out major campaigns of violence against theT has provided an additional airplane flight and extra seats
East Timorese, including mass kidnapping, rape, torture apd o existing helicopter flights every week following the
killing. TNI trained and armed the militias that destroyed,;shension of the ferry service between the enclave and th
East Timor in 1999 and forcefully deported over one third @f 2injand in early September. The extra seats are free of

the population. It is too early for these kind ofjointtrainingéharge and are available to both East Timorese and
and East Timors Defense Force must not learn the crughernationals. Negotiations are currently being held between
and inhumane techniques exhibited by TNI. UNTAET/ETTA, the governments of Germany and Portu-

g 9al, international agencies, and transport companies, with
progress towards more permanent solutions to the transpor

sioner for Refugees, to express its “concerns and recom-tation problem, including land and/or sea transport, expected

mendations regarding the winding down and the closure PY Mid-November. The Portuguese government has given
of the UNHCR operation in East Timor.” The 8 Septem- US$200,000 to UNTAET for transport to the enclave, some

of which is currently in use$

The East Timor NGO Working Group on Refugees an
Returnees wrote to Ruud Lubbers, UN High Commis-
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UNITED NATIONS NATIONS UNIES

UNTAET

United Nations Transitional Administration in East Timor

16 August 2001
Dear Madam/Sir:

Iam writing concerning your editorial, “The United Nations: Aiding or Undermining a Resolution of the Refu-
gee Crisis?”, that appeared in the July edition of the Lia’o Hamutuk Bulletin. I take strong exception to the position
put forward in that piece which is a disservice to the hard work and no little courage displayed by many in
UNTAET and the UN system who have been working ceaselessly to seek to bring about a resolution to the
refugee problem inWestTimor.

Refugee crises are often among the most intractable problems that the international community must face:
hundreds of thousands of Cambodians remained stuck in camps inThailand for over a decade; the matter of the
Vietnamese boatpeople has only recently been resolved; Afghan refugees remain in Pakistan many years after
they left their homeland. The list goes on.Yet in well under twenty months - a lifetime, admittedly, for those living
in the misery of a refugee camp - some 185,000 refugees have returned or been brought back to East Timor, the
vast majority to be welcomed with open arms.I agree that that is not the end of the problem: many thousands
more remain in West Timor but to suggest that the continued existence of refugees constitutes a“devastating
indictment of UNTAET’s and the international community’s ability and, perhaps, willingness to support the human
rights of the EastTimorese” is as absurd as it is offensive. Did Samson Aregahegn, Carlos Caceres and Pero
Simundza, three UNHCR colleagues murdered in Atambua, lack“willingness” in thisregard?

There is something approaching the naive in your intimation that because UNTAET has not prevented the
terrorization of refugees by people over whom we have no control in a territory in which we have no authority
then that somehow constitutes a devastating indictment of our approach to this dilemma. Refugee crises are often
the product of, and in turn help generate, complex and turbulent political situations.The crisis of East Timorese
refugees is no different. Pressure is being brought to bear to have the problem resolved once and for all.This is
being done at the international, regional and local levels. Progress is being made as witnessed by the numbers
who have so far returned. Further efforts will be required to tackle the problem head on, not least by the Indone-
sian authorities in ensuring that the remaining refugees are afforded the opportunity to decide their own future
free from all fear and coercion. But in the final analysis, I am hopeful that the majority of those still in the camps
will decide to come home following the passage of peaceful elections in East Timor.They have a critical role to
play in their country’s future.

My objection to your editorial, however, does not end there.I object also to your criticism of UNTAET’s ap-
proach to the recent registration exercise in West Timor.There is nothing “inconsistent” in declaring the exercise
professionally run but criticizing the context in which it took place.You criticized us for not rejecting the registra-
tion but what precisely was it that you wanted us to reject?

Ifurtherregret your criticism - even if indirectly through quoting another source —and naming of an indi-
vidual UNTAET officer, my Chief of Staff, N. Parameswaran, without even seeking his or my views in advance of
publication. Few people have worked as hard and as ceaselessly to bring an end to the refugee problem. It is
through his efforts alone that many hundreds, if not thousands, of refugees have been able to return.The fact that
you do not know about this is an indication not that it did not take place but rather that our priorities lie more in
ending this crisis once and for all than in trumpeting every success achieved along the path to that goal.To those
UNTAET staff who have criticized Param for seeking good relations with Jakarta, I would simply ask what would
they have him do in such a situation?

Finally, please can you enlighten me as to when we declared the remaining refugees in West Timor to be
“voluntary migrants”? I am unaware of this change in policy. On the contrary, it is hoped that the United Nations
will be able to return toWest Timor in the near future and on a permanent basis.We are working hard towards
that end.We are not abandoning anyone.

Having failed to consult in the preparation of your editorial, I trust that you will at least afford me the right of
reply and print this letter in full in the next edition of your bulletin.

The Editor
The La’o Hamutuk Bulletin

Dili

SergioVieira de Mello
Special Representative of the Secretary-General
and Transitional Administrator
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La’'o Hamutuk Responds:
Refugee Return Too Slow, Strategy Still Misguided

La’o Hamutukappreciates the letter from the SRSG in re- If UNTAET were to persuade Indonesia authorities to bring
sponse to our editorial. We share his concern about how imilitia leaders to justice, the refugees under their control would
portant the refugee issue remains. We hope his letter d&dfree to come home. Instead, the refugees observe UN offi:
this reply will further illuminate the difficult problems which cials negotiating with militia leaders, and the UN loses the refu-
keep one-tenth of the East Timorese people trapped in Indees’ trust. Genuine refugees remain in West Timor, while mi-
nesia, excluded from voting and nation-building. litia followers and leaders, as well as East Timorese TNI sol-

In a democracy, organizations may express opinions on gdiers, return to East Timor with impunity. Many refugees, al-
ernment policies without consulting the authorities. Althougteady misled and confused about the situation in East Timor,
we did not talk with the SRSG'’s office before writing our editcfear that those who have been oppressing them for the past tw
rial, we based it on public information as well as discussiogears will resume that role if and when the refugees finally go
with current and former UNTAET staff. We have shown thisome. No wonder only 61 refugees returned spontaneously ir
reply to the SRSG before publication as a courtesy. September, the lowest figure in six months.

We share Mr. De Mello’s appreciation that 185,000 of the We join with Mr. De Mello in his admiration and grief for
East Timorese taken to West Timor have returned, and ttta¢ three international UNHCR workers brutally murdered
people here have welcomed them. UNTAET, UNHCR, IOMy pro-Jakarta militias in Atambua on 6 September 2000.
and other international agencies deserve credit for helping mé& also mourn the many East and West Timorese killed in
of these people come home, but one-third of the original rethat massacre. Contrary to Mr. De Mello’s implication, our
gees remain in squalid camps in Indonesia, and the return édisorial did not criticize those on the front lines who take
slowed to a trickle (see graph). At recent rates (about 10@@mendous risks and make great sacrifices. Rather, it placec
month) it will take more than six years for everyone to contbe responsibility on Indonesian political and military offi-
back — long after UNTAET has left East Timor. cials who have failed to take significant action to bring their

We have serious reservations regarding UNTAET’s strdtillers to justice, to disarm and remove militia from the camps,
egy of negotiating with criminals like Mahidi militia leaderor to create safe conditions for international agencies to op-
Cancio Carvalho. Although Mahidi permitted more than 90€rate throughout West Timor. That responsibility extends to
Ainaro and Covalima-based refugees to return in Septembdernational leaders — especially members of the United
(the first positive result of this approach), the tactic undeiations Security Council — who have not brought sufficient
mines the rule of law and could make the refugees’ repatrolitical pressure to bear on the Indonesian government.
tion hostage to unacceptable demands (such as amnesty fétach of the estimated 75,000 East Timorese remaining in
militia leaders guilty of Serious Crimes). It also confuses tiWest Timor (NGOs estimate at least 2,000 have died in the
East Timorese refugees about the processes of justice, caalohps) is just as human as the three UNCHR workers who
pre-empt their ability to make a free choice to repatriate were murdered, together with several Timorese, by pro-
not (militia leaders decide for them), and increases the powlakarta militias in a sadly successful tactic to scare away

and legitimacy of militia leaders. international agencies attending to the refugees. The bes
Refugees Returning to East Timor
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possible tribute to these martyrs would be to enable all tbkrefugees about the political process in East Timor, and a
East Timorese refugees who chose to go home to do so.lack of clarity as to whether the benefits to which they are
We did not write that the SRSG had “declared the remaientitled in Indonesia would continue in East Timor, may have
ing refugees ‘voluntary migrants.” Rather, our editorial excontributed to their reluctance to return at this stage.” Dur-
pressed concern about a possible future scenario, stemnimgthe Security Council meeting, Indonesia’s ambassador
from donor pressure to shift refugee agency priorities to othiid not mention the refugees, although he did assert that “In-
places, and about the disastrous consequences for Timodkseesia has indeed disbanded and disarmed what was at th:
on both sides of the border if the refugees are forgotten. Welirae called ‘militia.”
reassured that the SRSG finds this scenario as abhorrent a%e encourage the SRSG to focus his attention on those in
we do, and that UNTAET is “not abandoning anyone.” Bullakarta who bear responsibility for this travesty, rather than
UNTAET is a temporary mission, and IOM and UNHCRon NGOs likeLa’'o Hamutukwho call for more effective
are discussing imminent downsizing. measures to solve it. We appreciate the difficulty of resolv-
On 8 September, the NGO Working Group on Refugeésy protracted refugee problems here and elsewhere, but we
and Returnees wrote to the UN High Commissioner for Refaepe that UNTAET will focus its full attention to resolve
gees “to express our concerns and recommendations reg#rd-one under its mandate. UNTAET is a new kind of mis-
ing the winding down and the closure of the UNHCR operaion, with unprecedented authority, and it should use its pow-
tion in East Timor,” which had been scheduled for the emds to fulfill the task assigned by the Security Council in
of October 2001. In response to the letter and the obvidl®99: “... to ensure ... the safe return of refugees and dis-
need, UNHCR is considering whether to continue some Eadced persons.”
Timor operations into 2002, albeit with significant reduc- La’o Hamutukreiterates our call for disarming and dis-
tions and no permanent presence in West Timor. We remhanding the militias to enable the refugees to freely chose
worried that current approaches will leave tens of thousandkether to stay or return — a freedom of choice which ap-
of East Timorese stuck in Indonesia when UNHCR has othmzars to be bypassed by the UNTAET-militia negotiation
priorities and UNTAET’s mandate ends. process. We were gratified in August when Mr. Param—
UNTAET should be more assertive in informing the ineswaram'’s told local NGOs that UNTAET is not accepting
ternational community of the continuing refugee probleitme results of the registration, a position apparently tacitly
and in asking for help. On 30 July 2001, Mr. De Mello adzccepted by the Indonesian government. We encourage
dressed the UN Security Council. He did not mention tRéNTAET to inform the Security Council of UNTAET's po-
refugees in his 4,500 word speech. After about a dozen geition, and to insist that Indonesia allow consistent humani-
ernments raised the issue (several praised Indonesia’s regigan assistance to the refugees, while at the same time pres:
tration and “cooperation”), Mr. De Mello replied that heng Jakarta to bring to justice the military and militia leaders
believed that the registration did not reflect the definitivetho created the refugee problem.
wishes of the refugees, and that up to 80% would eventuallyLa’o Hamutukwelcomes the opportunity to work together
return. We hope that this is correct, but we fear it will natith UNTAET to bring pressure on those in Indonesia and the
happen without concerted international pressure, and we wigternational community to enable all East Timorese to partici-
Mr. De Mello had asked for it in New York. pate in next year’s independence celebration. As expressed els
The UN Secretariat gives the refugees somewhat maviere in thid. a’o Hamutuk Bulletinwe believe that Indonesia
attention. At the same Security Council meeting, Secretahas squandered the good will of the international community to
General Kofi Annan provided a 64-paragraph report witandle justice and refugee repatriation within its own national
three paragraphs on the refugees. The S-G pointed out firatesses. The responsibility now lies squarely with the inter-
although Indonesian reports of the registration showed thmtional community, as represented by the United Nations Se-
“98 per cent opted to remain in Indonesia ... there is soroerity Council, both to deliver justice with an international tri-
question as to whether it reflects their long-term intentionisunal and to deliver freedom by effectively demanding that In-
Continued disinformation and intimidation in the camps priaonesia make it possible for all East Timorese people who want
to the registration process, feelings of uncertainty on the ptarreturn home to do sé:
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Editorial: When Should Accountability Start?

Crimes against humanity have universal jurisdiction and tamats in supporting a narrow framework for justice for East
statute of limitations; they can be prosecuted regardlessTahor, human rights organizations have an obligation to criti-
the alleged perpetrator, time, location and context. From ttige such a framework—and to do so publicly and force-
beginning, efforts in the United Nations have had a fundfsly. A self-inflicted compromise is dangerous: when one
mental flaw. The international community, following the leatimits one’s demands, one is likely to get even less.
of Indonesia, is ignoring crimes committed before 1999. An uncountable number of crimes against humanity were
Thus, there have been no official efforts by the United Naemmitted during the 1975-1999 period in East Timor. Although
tions, its member states, or Indonesia to investigate or pras- international court could not pursue all of them, it could
ecute crimes committed between 1975 and 1998. prosecute a limited number of the worst crimes—such as the
We fear that the United Nations position does not only975 invasion, the mass killings at Matebian in 1979, Lacluta
reflect the views of Indonesia’s powerful allies on the Secin 1981 and Kraras in 1983, the 1991 massacre at the Sant
rity Council, but also results from limited commitment orCruz Cemetery, and a handful of the most horrible atrocities
the part of key UN figures, including High Commissionecommitted in 1999. Such an approach would have the advan:
for Human Rights Mary Robinson. In August 2000, Robinsdage of limiting the duration and costs of the tribunal while cov-
told a Dili meeting that the UN is concerned only with thering the entire period of the Indonesian invasion and occupa-
events of September 1999 because they occurred durintipa, thus increasing the likelihood that many of the principal
UN mission. architects and perpetrators would be held accountable.
Although such a position has no basis in international law, It would also confirm that the invasion, occupation and
some international human rights organizations appear to destruction of East Timor by Indonesia was a long-standing,
cept these parameters, apparently believing that calling gystematic, criminal conspiracy, planned and ordered at the
full accountability would undermine already weak internadighest levels of government. Many of the perpetrators con-
tional support for justice for East Timor. Some also contetticiue to wield authority and influence in East Timor’s near-
that starting with a small demand—justice for 1999—uwilkest neighbor. The future of peace, justice and democracy in
open the door to prosecuting crimes committed earlier. both East Timor and Indonesia depends on holding the high-
Although we understand the political motivations of dipest-level perpetrators accountabe.

Editorial: Time to Get Serious (continued from page 20)

It is for such reasons that concerted and sustained advoA far-reaching dialogue within East Timor, in conjunc-
cacy for an international tribunal must take place within Easbn with international supporters, is beginning to identify
Timor—for which there is far greater potential now that thetbe most appropriate mechanisms and the best means t
is an elected legislature and an East Timorese cabinet—atrdiggle for them. International activists and civil servants
around the world. can help in this area. East Timor’s political leadership is se-

Until now, the voices in East Timor and within the interverely constrained by the need to maintain a working rela-
national human rights and solidarity community have nébnship with Indonesia and to avoid alienating powerful
been sufficient, nor have they adequately challenged tmembers of the international community. It is thus incum-
United Nations’ willingness to accept that which is clearlpent on East Timor’s international supporters to create a spac
unjust: prosecution of low-level perpetrators of some crimas that East Timorese activists can respond to the call for
committed in 1999, but not for those in charge, or for anystice voiced across East Timor.
crimes committed from 1975 through 1998. As international solidarity activists wrote to the CNRT Con-

The October 16 “Seminar on Justice and Accountabiliress in August 2000, “the issue of justice goes beyond the
for East Timor” held in Dili drew many interested activistscope of East Timor. The crimes committed by the TNI in East
who unanimously supported a call for international justic&imor are not ordinary crimes. They are Crimes against Hu-
We hope that their enthusiasm will give new life and effecaanity. As such, they ... concern Humanity as a whole. Not
tiveness to the campaign both here and internationally. addressing these crimes will undermine the international efforts

As Jon Cina suggests (see page 12), an international fisi- accountability and prevention of further such crimes.” In
bunal as conventionally conceived is not the only route this regard, justice is important not only for East Timorese soci-
justice for East Timor. An international tribunal is not aety, but also for Indonesia, and for the entire world.
endin itself, but aneango ensure justice and accountabil- Itis past time to work for full accountability for war crimes
ity for perpetrators of terrible crimes. In this regard, thet@nd crimes against humanity committed from 1975 to 1999.
are a humber of potential mechanisms, each requiring tidis means challenging UNTAET and the United Nations,
the international community provide political backing anut more importantly the world’s most powerful countries,
material resources. But whatever justice mechanism ariseg]uding the United States, Britain, France, and Japan—all
it must have a true commitment to working with civil socief whom supported Indonesia’s crimes in East Timor. Not
ety while ensuring a high degree of East Timorese particigasrprisingly, they are doing very little to ensure that East
tion and ownership of the process. Timor receives the justice it needs and deseres.

The La’o Hamutuk Bulletin October 2001 Page 19



Editorial: Time to Get Serious About Justice for East Timor

much as any people in the world. As this countmgalled it “a case of one step forward, two steps back,” but
recovers from 24 years of conflict and gross huustralian foreign minister Alexander Downer character-
man rights abuses, it is now time for justice and accouized it as “a very positive step forward,” and most other
ability with full international backing. Indonesia’s 1975overnments were silent.
invasion and occupation were flagrant violations of in- Megawati then appointed M.A. Rahman as Attorney
ternational law, causing one of the highest death toBeneral. Last year, as head of the team deciding pros
proportionate to population in the last half-century. ecution for crimes committed in East Timor, Rahman
The final act of terror of the Indonesian occupation-recommended prosecuting only low-ranking officers,
the September 1999 rampage after the overwhelmiggoring those with most responsibility for the crimes.
pro-independence vote—was a blatant violation &ome suggest he obstructed the work of the team.
Jakarta’s international obligations. As the International Jakarta hopes to avoid serious action until the UN
Commission of Inquiry on East Timor (ICIET) wrote inloses interest, or at best to placate the countries that domi
January 2000, the “actions violating human rights améte the United Nations by prosecuting only a handful
international humanitarian law in East Timor were dif low-level perpetrators, mainly militia, for a few of
rected against a decision of the United Nations Securihe crimes committed in 1999. They believe that con-
Council ... and were contrary to agreements reachedtioyied salling will avert the possibility that the Security
Indonesia with the United Nations to carry out that S€ouncil would expend the political and financial resources
curity Council decision.” required to establish an international tribunal. Some East
Many in East Timorese civil society demand an intern@imorese leaders are reluctant to push hard for a tribunal
tional tribunal to hold those who committed crimes againtto confront Indonesia’s intransigence, as East Timor has
humanity in East Timor accountable for their actions. Alttle leverage without strong UN backing.
an October 1_6 conferen_ce in Dili, 75 East Timorese activ- (continued on page 19)
ists and survivors unanimously appealed for such a pro-
cess. This builds on the call from East Timor’s National
Council (the former legislature), many East Timore$e R \
NGOs, all 16 political parties, and prominent individualg, What is La'o Hamutuk?
such as Bishop Carlos Belo. The ICIET made the same | , _ L
recommendation in its report to the Security Council. Al-@0 Hamutuk (Walking Togetherin English) is a joint
though the UNTAET Administration has taken on the tagle2St Timorese-international organization that moni-
of investigating and prosecuting certain crimes committ grs, a_nalyze.s, and reports on the pr'nc'p?ﬂ Interna-
during 1999, it is severely limited in resources and in té'onal Institutions present in Tlmor Lorosag as they
ability to obtain Indonesian cooperation. relate. to the physical, economic, and social r’econ-
In January 2000, the Security Council decided notggUction and development of the country. La'o Ha-
establish a tribunal, deferring to Indonesia. The Se Mutuk bel_leves that.the people Of East Timor must
rity Council also stated that Jakarta had to bring the pef~. the ultimate decision-makers in the reconstruc-
T . . {on/development process and that this process
_petrators_tOJustlce as soon as p.OSS'bIe’ |mplylngt aéhould be as democratic and transparent as pos-
i th_ey fa"‘?d to do_ SO, th? Security Coungll would e 'sible. La’'o Hamutuk is an independent organization
tablish an international tribunal for Eqst Timor. . nd works to facilitate effective East Timorese par-
More than 2_0 months Ia_ter, IndoneS|a_has notindic ipation in the reconstruction and development of
anyone for crimes c_omm_ltted in Ea_st Tlm_or. Neverth_ the country. In addition, La'o Hamutuk works to im-
less, _the United N.atlons is not moving to Implement $rove communication between the international com-
promise to establish a tribunal if Jakarta fails to fulfi munity and East Timorese society. Finally, La'o Ha-
its commitment. Thus, apart from a few UNTAET trials o,k is a resource center, providing literature on
of East Timorese militia members, the justice procesgevelopment models, experiences, and practices, as

has gone nowhere. _ _ well as facilitating solidarity links between East

~ Megawati Sukarnoputri became president of Indonesigimorese groups and groups abroad with the aim of

in July, promising to set up au hoccourt to try some | creating alternative development models.

1999 crimes committed in East Timor. We doubt her com- . . ,

mitment. Soon after taking office, Megawati changed thd? ['é Spirit of encouraging greater transparency, La’o
amutuk would like you to contact us if you have

scope of thed hoccourt from only crimes committed af- .documents and/or information that should be brought

ter the 30 August vote to also cover crimes committed H . .
April 1999. At the same time, her decree limits the court t(go the attention of the East Timorese people and the

) . N . international community.
crimes committed in Dili, Liquica and Suai. Amnesty Int ternational community

T he East Timorese deserve the right to justice &snational responded “with dismay” to the new decree and
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